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1. A PLEA FOR THE CUSTUMALS. 


THE customary law of the boroughs of the United Kingdom has never 
received a fair share of attention, and the cause of neglect is not far 
to seek. There has been, and still is, some difficulty in obtaining 
access to its sources, for these are widely scattered. Some of it—and 
no one knows exactly how much—lies buried in chests of borough 
archives, whose contents have never yet been even roughly sifted ; 
some part is smothered in the orderly collections of the great libraries ; 
and some part lives a retired existence in print. Many codes of cus- 
tomary borough law have been edited by antiquaries, who have, as a 
rule, brought much local knowledge to their task. Many considera- 
tions have had their weight in inducing writers on topographical 
subjects to print the MSS. of customary law, but an interest in the 
history of law has rarely been among those considerations. Yet their 
importance is primarily legal, and in many cases they require little 
or no local knowledge for a full understanding of their meaning. 
Indeed, it may be said generally of these codes, that it would little 
diminish their value if the names of the places to which they belong 
should happen to be lost. The first step to the recognition of their 
real value is to remove them from their present isolation, to draw 
them together and compare them. Their importance in legal history 
must then appear, even if their local interest vanishes. 

Abroad they have learned to value such codes of law as these: as 
Spelman said of another branch of legal study, ‘ They beyond the seas 
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are not only diligent but very curious in this kind,' and a thought of 
what the boroughs have yielded for the history of law upon the con- 
tinent, of the wide empty places they alone have helped to fill, hints 
that diligence and curiosity ‘in this kind’ will meet with reward.’ 
But whereas on the continent no attempt to reconstruct the legal 
history of the past could succeed if it neglected to take account of its 
most important material, namely codes of local custom, in England the 
common law has been ‘customary’ enough for us: ‘General, imme- 
morial custom * has crowded out of view * particular ' custom, howsoever 
‘time out of mind,’ howsoever ‘ continually and peaceably used.’ On 
this side the Channel it has not seemed necessary to gather up 
shards and piece fragments together when so much of the whole is 
perfect. Just bere and there a glimpse of something fragmentary, 
not easily to be pieced on to the whole, stimulated the antiquarian 
instinct or called for a specialist's treatment. The customs of gavel- 
kind teased the archeologist ; a working knowledge of the customs of 
London proved serviceable to some members of a practical profession ; 
customs of dower, devise, and inheritance must be adjudged ‘good ’ 
or ‘not good ;’ the curious practices of the ‘inferior courts ' of cities 
and trading towns ‘ for which no grant could be shown,’ might requiré 
a textbook to themselves. But as arule the legal historian has chosen 
to treat local custom as a kind of ‘sport,’ a ‘sport’ which the legal 
‘fancy’ rejects lest it blemish the strain. It was necessary, indeed, 
to admit that time was when almost the whole of the Jaw was custo- 





1 In Germany more than one attempt 
has been made to make a ‘corpus’ of 
borough law. In 1851 Gaupp issued his 
Deutsche Stadtrechte des Mittelalters. 
In 1868 Gengler’s Codex Juris Munici- 
palis Medii Aevi was begun, but it re- 
mains a torso. Keutgen’s Urkunden 
zur städtischen Verfassungsgeschichte 
(1901) contains a bibliography. The 
laws of the Danish towns will be found 
in vol. v. of Kolderup-Rosenvinge, Sam- 
ling af gamle danske Love (1827). The 
Visby code and the Bierkójaretter of the 
island town of Stockholm are in Schly- 
ter's Corpus Juris Sueogotorum antiqua 
(1844). Von Amira’s Obligationenrecht 
shows of what service in the history of 
Norse law such codes of borough custom 
may be. The laws of the Sicilian towns 
have been brought together by Briin- 
neck. The Italian sources are nume- 
rous and scattered. In 1876 L. Manzoni 
issued a bibliography, and in 1887 
A. and A. Todaro began a general col- 
lection. The Mon. Hist.-Jurid. Slavo- 


rum Meridionalium contains a valuable 
group. France has as yet no single great 
collection of municipal customs, but has 
noble editions of the customs of many 
towns. The need fora French collection 
has been made known by the editors of 
the Nouvelle Revue Historique de droit 
fr.et étr., and the undertaking for France 
is perhaps already begun. There is a 
useful bibliography, especially for the 
customs of southern France, in Brissaud’s 
Manuel d'Histoire du droit francais 
(1898), pp. 259--263, and on p. 268 he 
names the chief collections of Austrian, 
Bohemian, Frisian, and Netherland town 
laws. The Belgian government has be- 
gun a kecueil des anc. cout. de la 
Belgique. For Spain the Coleccion de 
fueros municipales (one vol. only pub- 
lished, 1847), by T. Munoz y Romero, is 
one of the most important. There is a 
full bibliography, Coleccion de fueros y 
cartas pueblas de Espana por la real 
Academia de la Historia, Madrid, 1852. 
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jary, but if the year-books and the great historical texts leave custom 
n one side—though they tell of the existence of customs—it seemed 
iab curious inquiry was not called for here. If Glanvill, and Brac- 
1, and Littleton, and their successors had little to say, it might well 
ppear that there was little to know. But their silence may mean 
aly that their attention was fixed elsewhere. 

To Coke ‘consuetudo ' is one of the * maine triangles of the lawes 
of England, those lawes being divided into common law, statute law, 
and custome.’ And it is significant that what calls forth this utter- 
ance is Littleton on tenure in burgage. 

It seems not too late even now to search upon the ground to which 
Coke has pointed, to piece together the fragments of the arch that 
sprang from this third keystone. It is here that a mere amateur 
can help, if it be only as a collector. In this case, at all events, an 
unprofessional collection need not stand in the way of one that shall 
be scientific. There is plenty of scope for work, and a full measure 
of excitement to stimulate the worker. For here it is possible to walk 
in an unmapped country, to follow the early path-finders of customary 
law in the very act as they grope their way, cutting many tracks till 
they cut the straightest track from point to point. The smooth level 
highways of the present day, that seem as if they must have always 
been, disappear ; and here the truth can be realised of what Ihering 
said of the Roman * path-finders ' of legal custom, * Sie haben gewusst 
was sie wollten. The desires are perfectly definite, the form of ex- 
pression alone is hesitating. But these are the forms of, expression 
which can teach, the forms that must be investigated before the speech 
of educated man can be understood. In these childlike stammerings 
of town-clerks, whose training in the law-schools has not been such as 
to win for them the prizes of the profession,’ we have not the latest 
word of medieval legal science, but we have an earlier word which 
shows us live law in the making. Every movement of the young 
living thing is natural; it breathes in an atmosphere ‘charged with 
law ;’ it is not carefully prepared for scientific dissection. Uttering 
itself continually in new forms, springing to meet real needs, it will 
not readily submit itself to analysis. There is no machine-like accord- 
ance with pattern, fitted for class-room and text-book, but diversity of 
form, the diversity of nature. 

1 Few town-clerks of the early i. 354); the Kilkenny clerk got 30s. 
fourteenth century got the parson’s (Chart. Hib. p. 82) ; the Dublin clerk got 
average salary of five marks. The five marks (Dublin Custumal, cap. 101). 


Leicester clerk got 6s. 8d. and food at But there were perquisites to help out 
the mayor’s table (Records of Leicester, both town-clerk and parson. 
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These laws should be traced to their sources *as well as our dis- 
tance will permit. Perhaps we shall get no nearer to reducing * every 
caput legis to its true original'—Sir Matthew Hale's ‘impossible piece 
of chymistry '—but we shall be led up to the doors of that * unsearch- 
able enquiry.’ Science cannot afford to neglect even the ‘sports,’ if 
these should prove to be no mere sporadic departures from the norm, 
but subject to definite rule; not meaningless tricks played by the 
natural laws of the legal world, but true manifestations of those laws. 


9. CAUSES OF THE RETENTION OF BorouGH CUSTOM. 


The purpose of the present collection of texts is to set out the 
rules which obtained in the borough-moots. It may be that these 
will prove able to throw light on the procedure of other courts which 
originally used, we may believe, a like procedure. For the earliest 
period only the scantiest records remain to describe the procedure of 
the early English local courts, and no document sets out precisely 
the relations of the borough, hundred, and shire courts. But in the 
Anglo-Saxon law, the burh-moot is more than once co-ordinated with 
the hundred-moot, and a mass of later evidence goes to support the 
belief that the early borough courts were units in a national 
system of courts, having a jurisdiction co-ordinate with that of the 
hundred. In a code of laws which may be dated between 959 and 
about 962, Edgar ordered (II. [5. 1]) that the burh-moot shall be 
held three times a year.! Borough customs will tell of procedure in 
these generalia placita? They will tell also of procedure in the inter- 
mediate courts to which *suit' from all the burgesses was not due, 
of the courts held to expedite legal business. Just as in the 
shire there were two ‘ great’ courts in the year, and also intermediate 
courts less fully attended ?—' das echte Ding’ being here, as on the 
continent, distinguishable from ‘das gebotene Ding ’—so in the 
boroughs the distinction between these two orders of courts is clearly to 
be made out.* The burgess then was at no disadvantage as compared 


1 Cnut II. [18]repeatsthislaw. The number of citations will be given which 





Leges Henrici Primi [7, 4] give the law 
that the shire-moot and burh-moot be 
held twice a year. 
? Principalia placita is the Scottish 
phrase, L.Q.B. cap. 40. 
3 H. E. L. i. 524-6. 
* [n vol. ii. of Borough Customs a 


more or less clearly mark the distinc- 
tion. The ‘general pleas’ or ‘great 
courts’ were held in some places once, 
twice, thrice, or four times a year, not 
always thrice, as under Edgar’s and 
Cnut’s law, or twice, as in the reign of 
Henry I. seems to have been usual. 
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h the country-man who could sue monthly at the hundred 


the Anglo-Saxon burh-moot we know further that Edgar co- 
ed it with the national courts not only by directing its suitors 
nd it at regular intervals, but also (IV. [8-6]) by ordering 
to be appointed to witness purchases in * burhs ' as well as in 
eds. In every large burh there were to be thirty-six official 
sses, and in every hundred and small burh twelve. There 
ms every reason to suppose that these officials were closely con- 
sted with the moots, how closely it is not possible to determine 
om early evidence. Further, in every burh men must be ‘in 
edge, and presumably it was at one of the great courts to which a 
general suit is due that this pledging was organised. There is evidence 
00, though much of it may come from a late date, that important 
transactions and public deeds were witnessed by the reeves and men 
of the burhs as they were by the men of the hundreds,? and they were 
witnessed, we must suppose, at the convenient moment of court 
assembly. 

Many points in the late evidence offered by the present collection 
of texts will go further to prove that the unwritten customary rules 
which men held in their memory for the guidance of moots in 
general, served for the guidance of borough-moots. Not that the whole 
of the law was unwritten. The laws of Londoners passed into the 
texts of national law, for certain of their laws obtained in the 
tenth century the sanction of king and witan: and there were some 
written rules for the guidance of shire and hundred courts. But 
beyond the narrow limits of this written law lay the many folklaws 
which varied from shire to shire, from hundred to hundred, and 
from borough to borough. Domesday Book makes something of this 
clear, though it deals only with varieties of custom which affect the 
king’s treasury. Such as it is, it is the first and last record in which 
local customs are recorded side by side under one cover. Local custom, 


í 
, 


‘ Mr. Ballard, in his Domesday 
Boroughs (1904), omitting to notice the 
evidence of intermediate pleas, suggests 
that if borough and hundred courts were 
co-ordinate, the burgesses would be at a 
disadvantage. On this and other grounds 
he attacks the generally received doctrine 
which is stated in our text, and seeks to 
show that the borough court was not a 
jurisdictional unit co-ordinate with the 
hundred. His arguments will be dealt 
with in detail in H.H.R. Jan. 1905. 


VOI, e. I. 


? K.C.D. 950: the conveyance of 
land is witnessed by the rceve and ‘all 
the citizens of Oxford.' Citations could 
be given from late records such as tho 
Liber Eliensis, but these, as they come 
from the twelfth century, may be 
deemed invalid. Yet twelfth-century 
law in this matter carried on earlier 
traditions. Professor Maitland has 
commented on the passages in the Liber 
Eliensis in Township and Borough, 
p. 212, 


ü 
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even viewed fiscally, never again was made a main issue in govern- 
mental inquiry. The customs of shires and hundreds were soon 
reduced to an almost complete uniformity under the pressure of the 
central government; the boroughs were left in undisturbed posses- 
sion. The ‘chartered borough’ became in the end—if we cannot 
prove by direct evidence that it was from the very first—a part of the 
Norman scheme for governing the country; and the charter gave to 
borough custom a new lease of life. The old English boroughs and 
the newly created Norman boroughs were alike to be armed with legal 
instruments wherewith to defend their position. The charter in many 
cases specified more or less closely the jurisdictional position of the 
court of burgesses, and the king’s courts respected the charter and the 
custom to which the charter gave legal sanction. The boroughs with 
their legal evidences were in a better position to defend their customs 
against the invasions of the king’s lawyers than the manorial juris- 
dictions, which rarely were secured by the terms of a written document. 
Within the privileged sphere the customary law which obtained at the 
time of the grant of the charter was free to work unchecked. The 
contract held good between the parties till a new one was made, or 
until the central government had devised new forces which should 
evade the terms of all charters or offer more valuable remedies for 
wrongs than charter or custom could provide. 

The borough charters cover many varieties, from the bare act of 
borough creation to elaborate safeguards against every known form of 
seignorial interference ; some confirm in general all existing customs, 
some specify certain peculiarities of the existing law, or introduce 
novelties. The force of example is strong among the boroughs, and 
certain types of charter became special favourites. On the other 
hand, of the transmission of custumals, of ordered codes of procedure, 
from place to place, there is less trace than might have been expected. 
The Dublin custumal was copied for Waterford; that of Hereford for 
Montgomery ; some neighbouring members of the Cinque Port organisa- 
tion worded the privileges they enjoyed in common in precisely similar 
terms; Lincoln obtained a copy of some part of the contents of the 
London ‘ Liber Albus’ and adapted it to her own requirements; but 
these are the only cases of copying that have been met with so far. 

The present volume will tell of the spread of uniformity in certain 
practices, and of certain customs that become definitely characteristic 
of boroughs; the enjoyment of these will give a town the right to 
plead in the king’s courts that it is a borough. Custom will be seen 
expanding upon custom. The close entanglement of merchant law 
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1 borough custom will be perceived. But in the present introduc- 

ve may not attack any of the specific problems raised by the terms 
these customs are described. The inquiry into the significance 
the texts that are here collected must be postponed; in a second 
ne it will be possible to treat the evidence as awhole. First the 
bler task of classifying and accounting for the sources has to be 


9. CHARACTER OF THE SOURCES. 


The customary laws of the boroughs are recorded in many ways, in 
euments of more or less legal authority. Some borough customs— 
ably certain London customs—are among the statutes of the 
ilm ; some have the authority of Domesday Book ; some are recorded 
the borough charter; some are recorded on the borough court-roll, 
iher because they have been pleaded in court, or because a single 
ll serves as register for all the records of the borough. At God- 
nanehester, for instance, in the early fourteenth century, the custom 
of heirlooms is recited on one court roll, and a full list of customs 
pon another. Some customs are set on record because they have 
been subjected to reform, and the reformed usage is then generally 
stated in the form of a borough ordinance or bylaw. The penning of a 
custumal or code of customs was generally the work of a town clerk or 
other borough officer of unusually methodical habits. The credit for 
‘the work is frequently claimed by the writer, and his purpose 
explained. He writes that the draft is made for his own and his 
successors’ convenience. His manuscript, being entered into or 
kept with the official books, gradually acquired the force of law, 
although the method of compilation and the ultimate sanction are 
usually hidden from view. Sometimes the clerk adduces as his 
authority a similar collection of earlier date, which is rarely to be 
found now in existence ; sometimes he gives clear indication that he 
has collected his facts from various official sources such as those we 
have named above, or he may give his own impression as a lawyer of 
the most approved practice of the borough court. His selection may 
in the first instance include only points of difficulty that have 
recently arisen in the borough court, and this may account for some 
of his omissions, for the many contingencies not discussed. Ina few 
eases the code is declared to be drafted and issued as a whole 
under the sanction of the governing body of the town. Some local 
event has given the impulse to codification ; perhaps the purchase of 
new privileges; or a royal inquiry, as in the case of the Cinque Ports 
f 2 
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in the fourteenth century; or an offer of payment from another 
borough, enfranchised with similar liberties; for the charter which 
gave to one town the laws and customs of another town, with- 
out specifying what those customs were, entailed, as a rule, further 
negociation and expense of this kind. Sometimes the statements 
concerning the sanction under which the code was issued are highly 
misleading. From the List of Sources, where, as far as may be, the 
dates of the custumals are determined, many examples might be cited 
to show that the scribes sought to father their digests of borough law 
upon the oldest act of borough legislation with which they were 
acquainted. The fact that some part of the collection was derived 
from an early source was deemed a sufficient warranty for naming 
that early source as the origin of the whole. The clerks included in 
their collections memorials of many dates and many kinds, and were 
little scrupulous as to the accuracy of their historical statements. In 
one custumal a clerk may insert all the chartered franchises, all the 
customs of the court sanctioned by immemorial usage, all the bylaws 
still in force. He is not interested in the history of the law or in 
the historical development of the borough, and he rarely encumbers 
his text with more than one general statement as to his sources and 
their dates, and he makes that statement one which will serve in 
his view to increase the authority of his collection. In consequence, 
the dates which we have affixed to most of the custumals are specu- 
lative: a closer criticism of each custumal’s contents might lead 
to more secure results, but the features which would fix dates are not 
very readily identifiable. References to statutes of the realm, which 
give, of course, clear indications of date, have, it is hoped, been 
detected, but the subtler points no doubt have often been missed. 
The language, the elaboration or simplicity of the legal ideas 
expressed, form no very definite tests: much depends on the elerk's 
personality. Norwich may produce in the fourteenth century a 
custumal which if it came from a less important place would read like 
fifteenth-century work. 

Too few of these attempts at legal self-utterance are in the vulgar 
tongue, but many that are in French or Latin are thoroughly English 
in substance. Their purpose is practical; they are destined to serve 
as guides to the procedure of the borough court. They form the 
proper introduction to the study of the borough court-rolls, which 
cannot be understood without them. They are free from the court- 
roll’s wearisome stenography, and one of the better custumals is more 
serviceable than a multitude of local court-rolls. They try to tell 
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t succeeding generations of borough officers will be likely to want 
now, and they scatter their information, if in disorderly and 
)py fashion, still over a very wide field of law. 
he elerk who compiled a custumal allowed himself, we may believe, 
lete liberty in the choice of his sources. In the present collec- 
likewise, it has not been found possible to restrict the evidence 
me particular group of documents. Charters, court-rolls, custu- 
, codes of constitutions, ordinances, have all to be drawn upon, 
all are capable of yielding customary law. The present volume 
confined to the jurisdiction of the borough court and its pro- 
ure. A few further points of procedure and rules of merchant law 
| be treated in the next volume, but the main themes of the second 
ume will be the rules of family law and rules which define the 
| ation between the seignorial and ecclesiastical powers on the one 
ind and the burgesses on the other. The laws of borough elections 
[t and | what may be called the constitutional laws of the Duh, and 
| 
| 


3 
| 
| 
| 


— the laws and customs of trades, are excluded from our scheme, partly 
from exigencies of space, partly because the comparative method seems 
less suited to their case. 
Even within the limits of subject prescribed, the collection can 
make no pretence to completeness. The time is still far off when it 
will be possible to have even a superficial knowledge of the contents 
of the English borough archives. In spite of all that has been done, 
dti is certain that the records of many boroughs are unmapped jungles. 
‘No systematic attempt has been made to penetrate into the unknown 
in the search for material for this book; only here and there a 
"beginning has been made, when chance or the kindness of friends 
- favoured the first steps of exploration. The borough court-rolls have 
been in almost every case wholly neglected, however good the promise 
seemed that these might contain isolated references to and explana- 
tions of borough custom. To attack these rolls methodically, even 
Where they are known to be in good order, would be a very arduous 
undertaking, and one which a search for custumals may well precede. 
No organized hunt, even for custumals, has been attempted, and it 
must not be assumed that because a borough is unrepresented here 
its records would yield nothing; only a few coverts have been drawn 
blank. The nucleus of a collection had first to be obtained, and to 
this nucleus a way was made ready by Dr. Gross in his * Bibliography 
of Municipal History.’ This gives the clue to find the custumals that 
are already in print, and private directions and suggestions from 
Dr. Gross have led to the finding of other valuable sources, both 
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printed and manuscript. A list of sources is appended, and it is 
vithin the limits of that list that this collection is intended to be com- 
plete. In attempting to arrange the material according to subject- 
matter, however, there is always the risk that some relevant extracts 
have been accidentally omitted. 


4. Rererence List oF SOURCES, ARRANGED ALPHABETICALLY UNDER 
NAMES OF PLACES. 


In the following list are included the places whose customs are cited 
in the present volume or in the volume which will follow. The number of 
places included is large, but many yield only a single extract or reference. The 
list is intended to serve as a bibliography, to name the printed books that 
have been contributory sources, to cover some account of the MSS. which 
have been used, and to explain the reasons which have led to the fixing of 
ihe dates appended in the margin of the text. Where a custumal is not 
already printed or about to be printed, and where it is printed but broken up 
into chapters not very convenient for reference, a table of the chapter 
contents is given, which may convey at a glance a general idea of the 
subject-matter of an unknown custumal, and an explanation of the scheme 
on which the paragraphs have been numbered. Unless otherwise stated, the 
MSS. used are in the custody of the town clerk of the borough. 


Aberystwith (Llanbadarn Vawr).—A statement of the customary pro- 
cedure in pleas concerning land was made in the certificates drawn up 
9 Edward I.; they will be found in Wotton’s * Leges Walliae,’ p. 530. 

Andover.—Dr. Gross’s citations from the gild rolls have been used; they 
are printed in his ‘ Gild Merchant,’ ii. 289-351. 

Archinfield (Herefordshire).— The inclusion of the customs of this 
boroughless district stands in need of some defence. Archinfield’s connection 
with the history of the boroughs depends upon the suggestion made by 
‘Dr. Liebermann! that the region of the Dunsæte may be identified with the 
Archinfield district, and that the word Dunsste may be interpreted ‘the 
stronghold dwellers,’ the dun or doon being an earth-wall or mound. It 
seems that these people, like the Burgundiones,? may derive their name 
from the nature of their settlements, ‘quia crebra per limitem habitacula 
constituta burgos vulgo vocant? The Archinfield district, once a hundred 
itself? now in the hundred of Webtree, lies south of the Wye, and forms a 
triangle between the rivers Worm and Dove. Its customs are recorded in 
‘Domesday Book,’ i. 179 ; noted by Bracton, ‘Note Book,’ No. 1474; and 
referred to by Silas Taylor in his ‘ History of Gavelkind’ (1663), pp. 109 sq. 
Taylor states his intention to write upon the customs, but unfortunately it 


1 Arch. f. Stud. Neu. Spr. No. 102, Orosius, Hist. vii. 82, D. R. G. i. 49. 
pp. 267-296. 3 Harl. MS. 5228, f. 1660, and 6726 
? Brunner cites the passage from  £. 181b. (Silas Taylor's collections.) 
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does not appear ihat he carried out his projeet. Among his Herefordshire 
llections, of which there are several volumes at the British Museum, there 
o but a few unimportant notes on Archinfield, and his collection, * De 
tate de domesman,' of which he speaks in his * Gavelkind ' when discussing 
he Bbintol: ‘lawmen,’ has not been found. In his * Gavelkind ' he gives 
ferences to MSS. which should be identifiable at the Record Office, but up 
to the present time efforts to obtain his originals have failed. For his 
tatement on the custom of heirlooms, which is copied into Gough’s edition 
of Camden’s ‘ Britannia,’ he names no authority. 
The edition of the laws of the Dunsete here used is that of Dr. Lieber- 
mann, * Gesetze der Angelsachsen,’ pp. 974-9. He has argued in favour of 
dating them about 985. In the laws of these dun-settlers rules were made 
for men immediately under the king, bound to a peace which is protected 
by unusually severe penalties. In the colony two hostile races were 
ought together under one law, and the Saxon was made to dwell in 
‘some sort of harmony with the Welshman. The judicial officers were 
twelve lawmen, six English and six Welsh, whose descendants may be seen 
in the privileged lawmen of Archinfield. The almost burghal peace of the 
district is strong to hold it apart from its neighbours, and customary law 
grows and flourishes here. 

Berwick-upon-Tweed.—For the ‘Leges Quatuor Burgorum,’ Berwick 
being one of the four, see Scotland. Berwick yields also some notices in 
its * Statuta Gilde, a custumal of a gild of burgesses, begun in 1249 and 
subsequently enlarged. An account of the early fourteenth-century MS. 
known as the Ayr MS., which yields the earliest copy, is given in ‘ Acts of 
the Parliaments of Scotland,’ i. p. v. The text is given in these Acts, also 
by C. Innes in his ‘ Ancient Laws and Customs of the Burghs of Scotland,’ 
and by Dr. Gross, ‘ Gild Merchant,’ i. 227-240. An old English translation 
made in the time of Henry VII. adds a few citations which have been taken 
from the edition in John Scott's * Berwick-upon-Tweed’ (1888), pp. 465 sq. 
Mr. Scott’s book is also our source for a charter of Edward I., 1802, of 
which the original is lost. The Hist. MSS. Commissioners’ Report of 1901 
has also been used. 

Beverley.—In the British Museum Add. MS. 25708 is a fourteenth- 
century fragment of a Latin custumal. It opens in the middle of a chapter 
on certain confederacies and the repression of them; caps. 2-4 treat of pleas 
concerning land, and are cited here. The rest treats of the Beverley cloth- 
trade. There are also two or three references to customary law in the 
Selden Society's volume on ‘ Beverley Town Documents.’ 

Bolton (Lancs.)—The charter of William de Ferrers, earl of Derby, 
dated 14 January, 1253, was printed from a seventeenth-century MS., Lansd. 
868, f. 675, in * E.H.R.' xvii. 291-8. It is modelled on the type of that of 
Salford. 

Bradninch (Devon).—A charter from Henry, son of Reginald, earl of 
Cornwall, about 1200, is in a sixteenth-century MS. in Trinity College, 


3 Archiv, ut cit., pp. 24-69. 
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Cambridge, MS. O. 2, 20, f. 61. There is also a version in App. S. ‘Report 
of the Commissioners of Public Records, 1837,’ p. 484. 

Bridport.—The MS. of what may once have been a custumal is un- 
fortunately incomplete. It is preserved at Bridport, and is a small parch- 
ment volume of ten pages in French, in a fourteenth-century hand.! The 
pages that remain contain little beyond the oaths of municipal officers, but 
have yielded a citation on house-destruction as a penalty. 

Brighton.—Citations are from the extracts from the Book of all Ancient 
Customs, 1580, in J. A. Erredge’s ‘ History of Brighthelmston ' (1862). 

Bristol.—The charter of John, Count of Mortain, of about 1188, is in 
facsimile in Mr. Bickley’s ‘ Little Red Book of Bristol,’ and is printed in 
Seyer’s * Charters of Bristol’ (1812), p. 5. 

I. An early Latin custumal, under the title * Constituciones ville Bristoll, 
in thirty-two short chapters, is in the Corpus Christi College, Cambridge, 
MS. No. 405, ff. 2860-239a. It follows upon the statement of the customs 
of Waterford in the same hand, an early fourteenth-century hand. It is 
the work of an ignorant copyist, and the Latin grammar of the text is 
extremely bad. In some places the meaning is obscured. It is in the form 
of a petition for confirmation, and the original draft was probably drawn up 
before the death of Pope Gregory IX. in 1241, for there is reference to a 
bull ‘ Pape Innocencii tercii qui antecessit Honorio et Gregorio.’ ? 

The contents of the paragraphs are :— 


1. Writ of right. 2. Other writs. 8. Exclusion of the writ of 
mort d’ancestor. 4. Exclusion of foreigners from juries. 5. Also 
from assizes, inquests, and attaints. 6. Devise. 7. Wife’s will. 
8. Court Christian. 9. Gilds. 10. Exchequer green-wax. 11. Elec- 
tion of mayor. 12. No fee for distress. 18. Pleas of merchants and 
sailors. 14. Foreigner's'secta. 15. Foreigner’s tally. 16. Foreigner’s 
defence. 17. Plea between burgess and burgess. 18. Between 
burgess and foreigner. 19. Daily court. 20. Distraint. 21. Dis- 
traint for rent. 22. Burgesses’ prison. 28. Mainprise. 24-5. The 
bridge. 26. Borough aid. 27. Claim to customs. 28. Murage. 
29. Toll. 30. Wardship. 381. Mayor's duties. 82. Castellan’s 
purveyance. 


II. Citations have also been made from a list of customs drawn up in 
1344, printed in ihe ‘ Little Red Book of Bristol,’ pp. 91-42. 

Bury St. Edmund's.—The charter of Abbot Anselm, 1121-1148, has been 
printed by Mr. Round, ‘American Historical Review,’ ii. 688, from Harl. 
MS. 639, f. 5, a seventeenth-century transcript from the Liber Niger, 
Cambridge University Library, Mm. iy. 19, f. 1170. 

The Registrum Sacristae, Univ. Lib., Ff. ii. 88, f. 645,? and the Pinchbeck 


1 Described Hist. MSS. Comm. 6th ? The original roll of pleadings, of 
Report, part 1, pp. 475-6. which this MS. contains a copy, is at 
* The mayoraltyismentioned. This Bury, Hist. MSS. Comm. 14th Report, 
was conferred in 1216. Seyer, History App. viii. pp. 125 sqq. 
of Bristol, ii. 6. 
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Register, Ee. iii. 60, have also been drawn upon. The charter of 1327 is 
printed in Arnold’s * Memorials of St. Edmund's Abbey,’ iii. 302-317, with 
a translation and some comments. 

Canterbury.—I. The English custumal penned by John Broker, cham- 
berlain of the city, 1512, has been printed in Hist. MSS. Comm. Report 
IX. part i. pp. 171-2, from a Canterbury MS. It has been printed also 
from a Canterbury copy, stated to be ‘newly transcribed 1529’ in ‘Civis’s’ 
‘Minutes collected from the Records of Canterbury’ (1801-2). ‘Civis’ 
probably used the Stowe MS. 850, p. 19, which is similarly dated. 

II. In the same MS. there is a second custumal, similarly dated, which 
is also printed by ‘Civis’? The Stowe MS. appears to have belonged at one 
time to the city of Canterbury; it is a sixteenth-century collection of 
Canterbury city records. 

Cardiff.—In a Tewkesbury monastic register, Cotton MSS. Cleop. A. vii. 
f. 101, there is a statement of the free customs of Cardiff and Tewkesbury 
given by Robert and William, earls of Gloucester, 1121 or 1123-1183. 
The MS. is printed in G. T. Clark's ‘ Cartae et alia munimenta Glamorganniae,’ 
iii. 78, and in Matthews's ‘ Records of Cardiff,’ i. 10. 

Carlow.—The charter of William Marshal I., earl of Pembroke, is in 
‘Chartae Hiberniae, p. 97. The charter is dated after the death of Geoffrey 
fitz Robert; he died about 1210.! Carlow is one of the group of boroughs 
planned by Geoffrey fitz Robert. 

Carmarthen.—A charter of 1254, from Edward, eldest son of Henry IIT., 
is in Rymer’s ‘ Foedera,’ i. 501. 

Carrickfergus.—The letters patent of Elizabeth, March 21, 1569, are in 
the * Calendar of Patent Rolls, Ircland, temp. Eliz., p. 610. 

Carrick-mac-Griffin, or Carrick-Beg (co. Waterford), opposite Carrick- 
on-Suir (co. Tipperary), received a charter from Thomas Butler, earl of 
Ormond, 15 Henry VIL, which is among the Carew MSS. at Lambeth, 
No. 613, f. 266. In the ‘Book of Howth,’ p. 445, is a summary of the first 
articles of the charter. 

Chard.—The Patent Roll of 14 Edward I. m. 24 contains an inspeximus 
of the charter of Jocelin, bishop of Bath and Wells, dated in the twenty-ninth 
year of his pontificate (1235). There is a summary in the ‘Calendar of 
Patent Rolls’ for 1286, p. 216. 

Chester.—The charters are printed in the Hist. MSS. Comm. 8th Report, 
pt. 1, pp. 856-7, and in W. H. Morris's * Chester,’ pp. 480 sqq. 

The Chester custumal, of which a rendering from the Clitheroe muni- 
ments is given in T. Baines’s ‘ Lancashire and Cheshire,’ ii. 641, consists of 
extracts from the charters. 

Christchurch.—The charter of Baldwin, son and heir of Baldwin de 
Redvers, earl of Devon and lord of the Isle of Wight (1245-62), is in 
Confirmation Roll 6-10 Henry VII. m. 15. 

Cinque Ports.—The sources for the particular ports are under the names 
of the ports. "There is further a joint custumal, drawn up in 20 Henry VII. 


1 FEL. xvi. 95. 
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by Sir Edward Poynings as warden, acting together with the mayors, 
bailiffs and jurats and town clerks of the ports. The customs, then corrected 
and reduced to uniformity, were in 19 Henry VIII. corrected and augmented 
by Sir Thomas More, Baron Hales, Christopher Hales, and officers of the 
ports, and the corrected version was submitted by the warden, Sir Edward 
Guildford, to Lord Fitzjames, chief justice of the King's Bench. This is 
narrated in a preamble to a copy of the reformed custumal in ninety chapters, 
which is found in the British Museum Add. MS. 28530, f. 40 sqq. lt is in 
English, and is of the time of Edward VI., whose name is given in the 
oaths. There are other copies' at Faversham and New Romney. The 
reformed custumal eliminates a number of the archaic practices in vogue in 
the fifteenth century. The compurgatory oath in criminal cases has dis- 
appeared, and a jury of twelve is substituted. As this reformed custumal has 
not been largely drawn upon here, and as there is some reason to hope that 
it may shortly be edited, a list of its numerous chapters will not be given here. 

Colchester.—Extracts have been made from the ‘ Red Paper Book’ edited 
by W. G. Benham (1902), who has been good enough to supply some 
supplementary information. The original of the charter of 1189 is on the 
Charter Roll of 1 Ric. L, No. 48 a, m. 6. It is printed in Morant’s ‘ History 
of Colchester,’ App. p. 35 (1748), and more than once elsewhere. 

Congleton.—The charter of Henry de Lacy, circ. 1272, is printed from 
Harl. MS. 2074, f. 194; it is also printed in Ormerod’s ‘ Cheshire,’ iii. 36. 

Cork.—The custumal is taken from a French version in Harl MS. 741, 
f. 965—105, a year-book of 18 Edward III. ‘The custumal opens with a copy 
in French of a charter given by John as lord of Ireland before he was king. 
The customs follow immediately thereon, without title. The MS. ends 
imperfectly, one or more leaves being lost. Mr. Pike, who is editing the 
year-book, notes that it contains a copy of a charter to Cork on f. 178, and a 
copy of a writ directed to the sheriff of Cork on f. 250. ‘So far as I know,’ 
he writes, ‘the Irish case No. 97 of Mich. term 18 Ed. III., is reported in 
this MS. alone.’ ‘It seems perfectly clear that the volume, or a portion of 
its various contents, must once have belonged to some one who took an 
interest in Irish affairs.’ All efforts to find another and better copy of this 
valuable record have proved fruitless. The MS. is in a crabbed hand, and 
contains many scribe’s errors, including some which obscure the sense; and 
to add to the difficulty of correct transcription, the page is so crowded that a 
part of the text has had to be caught up in the binding. The contents of 
the chapters are :— 


1-8. Freeman’s share in bargains. 9. Writof right. 10. Denizen’s 
attachment, 11. Liability of husband and wife. 12. Breach of 
covenant. 18. Attachment of strangers. 14. Stranger’s deforce- 
ment. 15. Gaoler’s responsibility. 16. Strangers’ courts. 17. Quality 
of pledges. 18. Distress. 19. Trespasses of clerks and religious. 
20-21. Hours of attachment. 22. Burgess’s power to distrain. 
23-4. Order in court. 25. Appeal of false judgment. 


1 These have not been examined. 
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Caulfield’s ‘Council Book of Cork, 1609-1648, 1690-1800,’ has yielded 
one seventeenth-century citation. 

Coventry.—The charter of Randle de Blundeville, earl of Chester, 
circ. 1186, is printed in ‘ E: H. R.' xvi. 98-9. 

Dover.—A custumal is extant in English in three MSS. ‘The earliest 
and best is the Stowe MS. 850, f. 183, in a late fifteenth-century or early 
sixteenth-century hand. The contents of the rest of this MS., as noted 
above, point to the fact that it probably belonged to the city of Canterbury. 
A copy from the same archetype, but very faulty, is in Lansdowne MS. 170, 
f. 16, in a late sixteenth-century hand. A third copy in a seventeenth- 
century hand, Harl. MS. 306, f. 55, appears to be taken from a version of the 
same custumal drawn up in 4 Edward VI. This last was probably the 
version used by Lyon in his ‘History of Dover, ii. 267-286; it is very 
faulty, and marked by considerable omissions. The numeration of Lyon’s 
chapters is indicated below by the black type. The chapter divisions of the 
MS. have been followed, but the long cap. 5 has been subdivided. 


1-9. 1-4. Election of officers. 10-12. 65S 1. Jurisdiction of 
officers. 5 $ 2. Appeal of felony against a mayor. 5 $ 3. Bailiffs 
receive appeals. 5 $4. Oath of thirty-six compurgators. 5 $ 5. Pro- 
clamation and appearance of prosecutor. 5 $ 6. No indictment for 
felony except upon a body present. 5 $ 7. Dailiff duties. 65 $8. 
Appeal of felony against a bailiff. 5 $ 9. Inquest jury. 5$ 10. 
Attachment of the indicted. 5 $ 11. Appearance of an appellant. 
5 $ 12. Interval between hundreds. 5 $ 18. The bailiff can arraign 
failing the appearance ofan appellant. 5 $ 14. Strangers and freemen 
in acquittance. Mainpernors and nonsuited appellants. 18. 65$ 15. 
Sequestration. 14. 6$ 1. Sanctuary. 6 $ 2. Outlaw’s forfeiture. 6 $3. 
Felon’s forfeiture. 15. O6 $4. Extradition. 6 $ 5. Throwing from 
cliffs. 16. 7. The hundred. 17. 8. Noveldisseisin. 18. 9. Mort 
d'ancestor. 10. No battle or grand assize. 19. 11. Process in 
error. 20. 12. Married woman's fine. 21. 193. Retrait lignager. 
22. 14. Courtesy of England. 23. 15. Partibility of inheritance. 
16. Stakement. 24. 17. Waste. 25. 18. Wardship. 26. 19. 
Intestacy. 27. 20. Cutpurses. 28. 21. Season of courts. 29. 22. 
Plea of trespass. 30. 23. Plea of bloodshed. 31. 24. Plea of 
debt. 24$1. Distraint. 24 $ 2. Proof by law merchant. 24 $ 8. 
Single voice. 24 $ 4. Specialty. 25. Plea against executors. 26 $ 1. 
Plea against a stranger. 26$2. Pledges of prosecution. 32. 27. Common 
letter. 33. 28§1. Refugees. 28§2. Suspicion of felony. [29 $ 1. 
Arrest by day or night. 29 $ 2. Inquest on disturbance of the peace. 
29 § 3. Stealing goods of the church. 30. Assize of victuals. 31. 
Measures. 32. Making of bylaws. 88. Loan on security. 84. Dailiff's 
powers. 85. Threats. 86. King’scommissioners. 87. Warden’s right 





1 Lyon's arrangement differs from in the Stowe MS., and the meaning is 
that of the MS. Stowe, 850. not elear. The later versions offer no 
? This paragraph isimperfectlygiven improvements. 
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to carriage. 88. Tolls. 39. Pleas outside the borough.'] 34. 40. 
Process in error and Court of Shepway. 


Dublin.—Sir J. T. Gilbert printed the French custumal in his ‘ Historic 
and Municipal Documents of Ireland’ from the copy in the Dublin Chain 
Book, ff. 6-26.? He gives the text without commentary, but a brief epitome 
of the contents of the customs is attempted in his ‘Calendar of Dublin 
Records,’ pp. 224-232. 

The Chain Book MS. is of the early fourteenth century, but there is 
internal evidence that this was not the first custumal drawn up for the use 
of Dublin. An earlier version of the laws and usages has been expanded. 
The date of the earlier version can be discovered approximately from one of 
the sentences of the MS. It runs : ?— 


Cap. 97. D'autrepart nous cyteins, qui avomsachaté lesfraunchises 
de la cyté de Diveline, qui només somes par noun Sire Gilbert 
Lynet, Rauf de la More, Thomas de la Cornere, Robert Pollard, et 
plusurs autres prudes homes de la dite cité avoms establi, de part le 
roy, qe toutes les fraunchises avauntnomees soient gardees saunz 
blemure, encountre touz ceus qui vendrunt aprés nostre temps. 


The names in this list point to a time immediately preceding the grant 
of the mayoralty, June 15, 1229. Sir Gilbert Lynet’s name precedes that 
of the mayor in the list of borough officers dated 14 Henry III., * anno 
majoratus primo.’ In the same list Ralph de la More's name occurs.° 
Robert Pollard was one of the two bailiffs in 1226,° and the names of 
Pollard, Corner, and de la More all occur in records of about that date.* 

In an account of the constitution which immediately follows, the mayor 
is named. There are to be twenty-four jurats, not counting the mayor and 
bailiffs. The twenty-four are to choose forty-eight young people, and the 
forty-eight choose ninety-six. The ninety-six are to guard the city from 
mischief, and be answerable for mischiefs that arise through their neglect. 
This constitution, then, was probably drafted in 1229. 

But in many of the chapters there is not this ready means to a decision 
on the question what date should be appended. Some of the chapters place 
authority with the bailiffs, where the mayor and bailiffs would probably be 
named after the grant of the mayoralty. There are occasional repetitions or 
contradictions, as, for instance, in chapters 58 and 86, chapters 64 and 90; 
there are traces of the legislation of the later thirteenth century in the 
clauses on mortmain, but nothing to fix dates definitely. The whole 
collection is disorderly, and may possibly represent a selection taken from 
borough records of many earlier years. The custumal was copied for 
Waterford early in the fourteenth century, and the date to be given to the 


1 Chapters 29-89 are not in Lyon. 5 He was lord of part of the Rath, 
? The MS. is described in Mun. 10. p. 488. 

Docs. Ireland (Rolls Series), p. xiv. $ Ib. p. 82. 
3 Ib. p. 266. 7 Cal. Irish Documents, 1171-1251, 


* Mun. Docs. Ireland, p. 485. passim. 
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custumal as a whole seems to be about 1300. As the chapters are not 
numbered in Gilbert’s edition, a table of contents is appended. Our citations 
are taken from the Waterford version, for this has not been printed before 
and contains special points of interest. 


1. Trial by battle. 2. Compurgation for murder. 8. Landgafol. 
4. Assize of beer. 5. Neglectofsummons. 6. Bakers. 7. Villeing. 
8. Foreigner as witness. 9. Possession for year and day. 10. Goods 
eloigned. 11. Summons; length of notice. 12. Responsibility for 
apprentices. 13. Distraint. 14. Attendance of sureties at the 
hundred. 15. Tenant’s waste. 16. Widower’s rights. 17. Sum- 
mons; when not necessary. 18. Proof of tally. 19, 20. Fines for 
offences. 21. Fresh force. 22. Waste pendente lite. 28. Court 
Christian. 24. Pleading outside the liberty. 25. Landlord and 
tenant. 26. Mortmain. 27. No summons at fairs. 28. Arch- 
bishop’s fair pleas. 29. Seignorial dues. 30-2. Coroner’s inquest. 
98. Miskenning. 34. Handhaving thieves. 35, Execution by 
hanging. 36. Mistakes in pleading. 387. Licence for distress. 
98. Proof of tally. 39. Breach of contract. 40. God's penny. 
41. Earnest. 42. Distress in the dwelling room. 48-5. Abduction 
of servants. 46. Delays in the writ of right. 47. Latrines. 
48. Pigstyes. 49. Prise. 50. Mort d’ancestor. 51. Hue and ery. 
52. Courtesy of England. 53. Summons, not necessary in crown 
pleas. 54. Married men preferred to single for inquests. 55. Mort- 
main. 56. Sanctuary. 57. Watch and ward. 58. Pigs in the 
streets. 59. Lepers. 60. Countors. 61. Fires. 62. Landlord 
refusing rent. 63. A building law. 64. Master and apprentice. 
65. Countrymen’s debts. 66. Distraint on a villein. 67. Trade 
rules. 68. Payment of foreign merchants. 69. Service on inquests. 
70-1. Vouching to warrant. 72. Duty of pledging. 73. Distress 
for rent. 74. Bakehouse fixtures. 75. Landgafol arrear. 76. Approvers. 
~ 77. Wife’s fine. 78. Frankalmoign. 79. How rights to delay may 
be forfeited. 80. Enrolment of leases. 81-2. Rules of inheritance. 
83. Devise. 84. Droit de retour. 85. Disinheritance. 86. Pigs in 
the streets. 87-8. Escheat to the borough and subsequent recovery 
of inheritance. 89. Dogkilling. 90. Master and apprentice. 
91. Catchpole as attorney. 92. Demandant’s default in a land plea. 
93. Alienating land pendente lite. 94. Millers. 95. Kilns. 
96. Vouching to warrant. 97. Election of jurats. 98. Feasts. 
99. Use of common seal. 100. Bailiffs accounts. 101. Common 
clerk. 102. Officers’ fees. 103. Official delivery of seisin. 104. Ap- 
purtenances to be named in the writ. 105. Parent’s feoffment of his 
child. 106. Attorneys. 107. Pledge’s responsibility for debt. 
108. Parent’s procedure in a plea concerning land of which he has 
enfeoffed his child. 109. Forestalling by religious. 110. Citizen 
distrained by foreigner. 111. Plevin, 112. Protection of persons 
under arrest. 
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The Chain Book contains also certain Latin ‘ Provisiones’ presumably 
of the same date as the cnstumal ; these are printed in Gilbert's * Municipal 
Documents,’ pp. 232-239, and were, like the custumal, transmitted to 
Waterford. They are chiefiy concerned with trade regulations, but two or 
three paragraphs concern questions of procedure. 

Other citations have been made from Sir John Gilbert’s above-mentioned 
collection and also from his * Calendar of Dublin Records.' 

Dunsete.—F or the laws of the Dunsete see Archinfield. 

Dunstable.—A ‘ veredictum juratorum super consuetudinibus quibusdam 
burgi de Dunstaple’ was printed by Hearne in his ‘Annales prioratus de 
Dunstaple, p. xxxix, from the thirteenth-century Harl. MS. 1885, f. 79a. 
The ‘ verdict’ appears, from the date of what immediately precedes in the 
manuscript, to belong to about 1220. 

Other passages from the same manuscript have been cited, and Luard’s 
‘Annales Monastici’ iii. have also been used. 

Dunster.—A fourteenth-century copy of the charter of Reginald de 
Mohun, 1254-7, has lately come tolight. It is in the possession of Mr. 
G. F. Luttrell, and I am indebted to Sir Henry Maxwell-Lyte for my know- 
ledge of it. From this version it is possible to correct the very imperfect 
eighteenth-century manuscript from which the charter was printed in 
‘E. H. R? xvii. 288-9. 

Dunwich.—A charter of 1 John is printed in Stubbs's * Select Charters,’ 
pp. 111-12. A more interesting charter is that of 17 John, printed by Sir 
T. D. Hardy, ‘ Rotuli Chartarum,’ p. 211. 

Edinburgh.—For the Leges Quatuor Burgorum, of which Edinburgh was 
one, see Scotland. Sir James Marwick's * Records of the Burgh of Edinburgh, 
1408-1518,' have also been used. 

Egremont (Cumberland).— The charter of Richard de Lucy, about 1200, 
is printed in William Hutchinson’s ‘History of Cumberland,’ ii. 28; a 
facsimile is given in the Cumberland and Westmoreland Antiquarian 
Society’s publications, i. 282. 

Exeter.—An early French custumal for Exeter is entered on Mise. Roll, 
Press Dd. 1, in the keeping of the town-clerk. This roll was identified by 
Mr. Stuart Moore, who calendared the city manuscripts, as the Black Roll, 
which is often alluded to in late Exeter records as a document of value. 
Some of the miscellaneous contents of this long roll have been entered in 
the Calendar, but its interest as a record of borough customs appears to 
have been overlooked. The manuscript is pale and much worn, especially 
at the point where the custumal is entered. The roll consists of many 
membranes and contains entries in many hands of different dates. The 
date of the custumal can be pretty closely determined by the fact that it is 
preceded by a memorandum dated 10 Edward I., and by the fact that it 
contains a rule for pleas between Christians and Jews. The Jews were 
expelled in 1290. The date 1282 will not be far wrong. The character of 
this handwriting cannot be very well determined owing to its defacement, 
but it seems not impossible that the hand should be of that time. The 
contents of the paragraphs of the manuscript are ;— 
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1-5. Trade. 6. Neglect of summons. 7. Regrating. 8. Sum. 
mons of foreigners. 9. Freeman's share in bargains. 10. Mercers. 
11. Toll of fairs. 12-14. Gafoland relief in the fees. 15. Mainprise. 
16. Distraint. 17, 18. Tolls. 19. Covenant. 20. Oath in Lent. 
21. Real actions. 22. Toll. 23. Attorneys. 24. Lost goods. 
25-8. Receipts and expenses of the borough. 29. Sale of damaged 
goods. 380. How to rebut a charge of pledging. 381. Pleas be- 
tween residents and foreigners. 32. One essoin for several pleas. 
99. Burgess’s essoin. 34. Joint sale and toll. 85. Protection from 
distraint. 36. Delivery of goods. 37. Sheriff and city court. 
88. Beasts damage feasant. 389, 40. Toll. 41. Trade bylaws. 
49. Relief. 48. Plea between Christian and Jew. 44-7. Toll. 


A few citations have been made from the early court rolls; a systematic 
search through the splendid series would doubtless yield many further points. 
Izaacke, whose history of Exeter is derived from the work of John Hooker, 
alias Vowell (d. 1601), cites Exeter customs from the court rolls of particular 
years, but his references need close verification. 

Fordwich.—There are three versions of the Fordwich custumal, and for 
convenience in referring to the numbers of the chapters, the latest and 
longest version may be described first. It is that printed in Woodruff's 
‘History of Fordwich,’ from a manuscript preserved at the Beaney Institute, 
Canterbury, dating from the second half of the fifteenth century.? This 
version closely resembles the custumal of Sandwich and is probably a copy 
from that model. Where the two are identical our references are made to 
Fordwich, because that edition of the customs is in a form more handy for 
reference ; some mistakesin grammar have been rectified without annotation. 
A list of the contents of the chapters is appended, for it has been found 
desirable to divide the contents more closely than Woodruff has done. His 
numeration is given in clarendon, our own in ordinary type. 

2, 3. 1. Election of officers. 4. 2. Penalty for refusing office. 
9. 3. Weights and measures. 6. 4. Assize of victuals. 7. 5. Dis- 
turbance of the peace. 6. Scolds. 7. View of frankpledge. 
8. Attendance of jurats on the mayor. 8. 9. The hundred court. 
10. Delays. 11. Relief. 9. 12. Devise and intestacy. 10, 18. 
Retrait lignager. 14 $1. Sale of land to foreigners. 11. 15. 
Purchase of stolen goods. 12. 16. Waif and stray. 18. 17. Ad- 
mission to the freedom. 14, 15. 18. Wardship. 16. 19-22. Wither- 
nam and common letter process. 17. 28-4. Freeman's share in 
bargains. 18. 25-6. Finesin the borough court. 19. 27. Intestacy. 
20. 28. Offences against the community. 29. Assize of nuisance. 
30. ‘Fetch and have.’ 21. 81. Tolls. 22. 82. Clerk of the 
market. 23-4. 88. Abbot’s rights. 25. 84. Stranger’s court. 
95. Attorneys. 36-7. Mayor’s deputy. 88-9. Distress. 40. Counsel 
for the ignorant. 41. Procedure in plea of debt. 42. Payment 


* The edition here used is that of ? Tho MS, is described by Woodruff, 
124. p. 213, 
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alleged. 48. Proofofsightand hearing. 44-6. Specialty. 47. Plea 
of debt against executors. 48. The stranger debtor. 49. Debtor 
eloigning goods. 50. The stranger creditor. 51. Who may not 
make proof. 52. Delivery of distress. 53. Taxing of amercements, 
54. Plea of trespass. 55. Essoin. 56. Defence in trespass. 
57. Breach of contract. 58. Proof and acquittance. 59. Strangers’ 
speedy justice. 26. 60 $1. Plea of debt between freemen. 60 $2. 
Essoin of the ‘fare.’ 61. Presence of mayor or bailiff in court. 
62. Execution in debt process. 63. Plaintiff's default. 64. Defendant's 
default. 65. Debts of female trader. 66. Breach of covenant. 
67. Defence to be heard. 68. Pledges of prosecution in plea of tres- 
pass. 69. Mainprise in charge of bloodshed. 70. Essoin for the 
same. 71. Distress for the same. 72. Plea of debt and breach of 
covenant contrasted. 73-4. Entry on free tenement. 27. 75-6. 
Summons to the hundred. 28. 77-8. Rent withheld. 79. Waste. 
80. Distraint for rent. 29. 81. Sailors’ law. 30. 82. Pleas of the 
crown. 88. Appeal. 84. Appellee unbound. 85. Foreign compur- 
gators. 86. Red-handed homicide. 87. Warranty in charge of theft. 
88. The thirty-six compurgators and the death penalty. 89. Cutpurses. 
90. Withdrawal ofappeal. 91. Suspicion of felony. 92. Attachment 
without suit. 98. The coroner. 94. Deodand. 95. Honest man’s 
goods in felon’s keeping. 96. Appellor’s recovery of goods. 
97. Borough’s power over all attached persons. 98. Extradition. 
99. Attachment without suit. 100. Goods of fugitives arrested. 


An earlier record, cited as F. 46 in the text, is that contained on a roll 
among the Cartae Antiquae, F. 46, in the Cathedral Chapter Library, Canter- 
bury. This MS. is probably of the late fourteenth century. It contains 
chapters 9-14 $ 1, and then inserts paragraphs which have been numbered 
thus: 14 $2, wardship ; 14 $8, the foreign felon ; 14 $ 4, unbinding within the 
liberty ; 14 $ 5, the approver's duel ; 14 $ 6, coroner’s inquest ; 14 § 7, sanctu- 
ary. Chapters 15 and 16 follow, and the rest is absent. 

Another short custumal is that of the Cotton MS. Claud. D. x. ff. 325b- 
827b, a MS. probably of the early fifteenth century, which is appended to 
ihe Red Book of Canterbury, in another hand. This version was drafted 
probably in the interest of the abbot of St. Augustine's, who was lord of 
Fordwich. It contains chapters 1-4, omitting the statements as to the 
town’s claim to a moiety of profits; 7; part of 8; then chapters 31, end 
of 38, 34-9; 82 (shortened) to 88, omitting the last two sentences ; 99, 100; 
the beginning of 88; and closes with the passage on the approver’s duel 
found in F. 46, our 14 § 5. 

Galway.— Ordinances, 1485-1710, in Hist. MSS. Comm. 10th Report, 
App. v. pp. 380 sqq. 

Gateshead.—The charter of Hugh de Puiset, bishop of Durham, 1154-95, 
is printed in Canon Greenwell’s edition of the * Boldon Buke, p. xl. It 
follows the model of Newcastle-on-Tyne and Wearmouth. 

Godmanchester.—It was information from Mr. G. J. Turner that first 
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search in this direction. Among the fine series of court rolls at 
-hall of Godmanchester there is one which contains a Latin 
drawn up at a court for the view of frankpledge, held Jan. 2, 1894 ; 
o bailiffs and twelve jurats were authorised by the whole community, 
ad on the roll, ‘to treat and consult on the articles following, and 
should decide thereon was to be established for ever.’ One of the 
which follow treats of heirlooms, the rule being stated as it had 
been stated upon a court roll of 1812-13. Not all the rules then 
be regarded as new bylaws: they are statements of custom, written 
or the authority of the governing body. 
ore is also at Godmanchester a fifteenth-century copy of the custumal, 
in 1465. This professes to reissue the custumal of 1924, but it con- 
= and additions. The MS. is in a lamentable state, having been 
1 elly defaced by galls. The interlinear transcription which has been 
ed shows how little of the MS. he who was probably the applier of 
e galls could read even where itis perfectly fresh and clear. The offender 
us perhaps Fox, the historian of Godmanchester. There is also a faulty 
dern transcript in the Box of Charters. Fox has reproduced only three 
ers of the custumal in his ‘ History of Godmanchester ' (p. 92), using 
n old English translation which he derived from the Cotton MSS. His 
ource has not been identified among the Cottonian MSS. or Cottonian 
riers. The order of the contents of the custumal of 1465 is given below, 
as this numeration was adopted before the earlier version came to light. 
1. Election of bailiffs. 2. Date of election of officers. 3-4. Pay- 
ment of king’s farm. 65. Custody of rolls. 6-8. Borough accounts. 
9. View of frankpledge. 10-11. Officers’ accounts. 12. Fine for 
letting fald to foreigners. 18. For digging near the highway. 
14. For impleading burgesses outside the liberty. 15-16. Com- 
munity’s boars and bulls. 17. Penalty for alienating land to 
foreigners. 18. Exclusion of foreigners from the pasture. 19. Re- 
straint on alienation. 20. Essoin in plea of debt. 21. Heir- 
looms. 22. Rights of husband and wife in land. 28. View of frank- 
pledge. 24-5. Assizes of bread and beer. 26. No compensation from 
the community for certain kinds of disaster. 27. King’s carriage 
dues. 28. Use of correct name in pleading. 29. Larceny. 80. Of. 
grants in perpetuity. 81. Rules of inheritance. 32. Rights of hus- 
band and wife inland. 88. Lawful age. 84. Rule of inheritance. 
35. Duty of constables. 36. Delivery of seisin. 87. Game laws. 
98. Unlawful games. 39. Labour law. 40. Annual change of 
officers. 41. Refusal to serveona jury. 42. Jurats to hear accounts. 
43. Order in court. 44. Law of distribution. 45. Waste pendente 
) lite. 46. Contravention of ordinances. 


The order of the MS. of 1824 is 1-11, 11 § 2 is a passage peculiar to this 

TMS., and is on suit to the ‘hundred ;’ then 15-17, 12, 18-28; 28 $2 is 

peculiar to this MS., and is on milling rules; 29, 18, 80, 40, 48; 48 $2 is 

peeuliar to this MS., and is on the leet jury ; 89-42, 17 (another form), 81-88. 
VOL. I. b 
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Grimsby.— See Pontefract. Citations will be made also from a remarkal 
charter of 48 Henry III., confirmed by 17 Henry VI., Rot. Pat. pt. 2, m. 2 
There is also a confirmation of 18 Richard II. at Grimsby.! 

Hartlepool.—The orders in council of 1599, printed in Cuthbert Sharpe's 
‘History of Hartlepool’ (1851), p. 77, yield something on the freeman’s share 
in bargains. 

Hastings.—A French version was in existence at Rye in 1872, when 
Messrs. Cooper and Ross printed an English translation of it in ‘ Sussex 
Archaeological Collections,’ xiv. p. 72. Since that time all trace has vanished 
of the MS. from which they translated. This lost MS. purports to give 
the usages compiled in the time of John Reade, bailiff in 1856, and this 
date points to the fact that it was drawn up in reply to the royal inquiry 
of that time.? It differs but slightly from the fifteenth-century English MS. 
found in the British Museum Add. MS. 28580, f. 7 sqq. In this MS. 
Edward IV. is spoken of as the reigning king, and the MS. may be taken to 
be of that date. The customs closely resemble those of Winchelsea and Rye. 
The chapters have been numbered thus :— 


1-7. Choice of officers. 8. Coroner’s inquest. 9. Acquittal by 
96 men. 10. Execution of felons. 11. Court of Shepway. 12-14. Pro- 
cess of appeal. 15. Warranty of stolen goods. 16. Sanctuary. 
17. Cutpurses. 18. Suspicion of felony. 19 $1. Attachment of the 
suspect. 19 $ 2. Refugees. 20. Extradition. 21. Attachment without 
suit. 22. Honest man’s goods in felon’s keeping. 238. Assize of bread 
and beer, &c. 24. Admission to the freedom. 25-6. Borough fines. 
27. Mortmain. 28. Binding over to keep the peace. 29. How actions 
shall be received. 30. Mainprise in plea of trespass. 381. Procedure 
in pleas of debt. 32. Pleaof debt against executors. 88. Freeman’s 
right to arrest. 84. Process in execution. 85. Taxation of damages. 
96 $1. Of pleas without summons. 86 $92. Married woman as 
trader. 37. Real actions. 388. Judgments. 89. Doubt in judgment. 
40. Stakement. 41. Waste. 42. Withernam and common letter. 
48. Another form of withernam. 44. Another form of withernam. 
45. Freeman's share in bargains. 46. Letters patent of Edward III. 
47. Another form of withernam and common letter. 48. Pleading 
outside the borough. 49. Borough recognisances. 50-1. Freeman’s 
share in bargains. 52. Wardship. 


Haverfordwest.—Four charters from William Marshal I. and II., earls 
of Pembroke, are printed in ‘ Archaeologia Cambrensis, 4th series, x. App. 
p. xxxvii, from the charter roll of 5 Edward III., No. 46. See also ‘ E. H. R? 
xv. 517-20. Charter I. is of date about 1200, charter II. (11 chapters), 
charter ITI. (2 chapters), and charter IV. (7 chapters), all of about 1220. 

Hedon.—In J. R. Boyle's and G. H. Park’s histories of ‘ Hedon’ (both 
1895) are the undated ordinances of about 1548. 

Hereford and Montgomery.—The earliest record of the customs of 


! Hist. MSS. Comm. 14th Report, 1485 described in the Report, p. 242, 
App. viii. p. 288. Certain ordinances of have not been seen. ? See below, p. xlvi. 
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ford, after the Domesday statement, is a short document written in 
ransmission to Rhuddlan. The customs are five in number, simple 
, dealing only with points that concern all burgesses using Hereford 
They are printed in the ‘ Records of Carnarvon, p. 180. 
he next record is dated 1486 ; no contemporary copy is extant, but there 
bethan copy of this long Latin custumal at Belmont Priory, MS. 
J2. The grammar of the MS. is very faulty and a portion of the 
issing. A clue, though not a very satisfactory clue, to the contents 
issing portion is supplied by a modern English rendering, printed 
s. W. H. Black and G. M. Hills in the ‘Journal of the British 
ogical Association ' (1871), xxvii. pp. 458 sqq. They print from two 
ons of the latter part of the seventeenth century, one belonging to 
Corporation of Hereford, the other to Mr. Hills; they modernise the 
e and neglect the variants. In 1882, Richard Johnson in his ‘ Here- 
| Customs,’ gave extracts from two translations, one having date 1649, 
1e other of temp. William III.! 

The Latin MS. is a copy of a custumal made by a mayor, J im Chippen- 
n, who dates his work 1486, and this 1s the date to which we have ascribed 
he Bo. It is possible that it is in part, as it professes to be, a compila- 
ion from earlier sources. Its historical statements are, however, so unsatis- 
actory that all of them rest under considerable suspicion. The record opens 
thus :— 

Ad euriam domini regis Herefordie tentam die Martis proxima 
post festum Epiphanie domini anno regni regis Henrici filii regis 
Henrici primi (sic), homines ville de Drusselan de partibus Wallie 
tulerunt quoddam breve domini regis directum ballivis domini regis 
Herfordie . . . quod inquirent de legibus et consuetudinibus (é&c.). 


If we read ‘in the first year of King Henry, son of King Henry,’ the king in 
question must be either Henry V. or Henry VI.; possibly the regnal year is 
omitted and Henry II. called ‘the son’ of Henry I. For we shall find 

_ that when this custumal was copied to fit the circumstances of Mont- 
gomery, the above phrase reappeared in this form: ‘Hee sunt leges 
Statuta et consuetudines liberi burgi ville de Montgomery, tente, observate 
et usitate a tempore regis Henrici filii regis Henrici primi. Probably 
both the Hereford and the Montgomery town clerks were capable of sup- 
posing that Henry II. was the son of Henry I. We shall find further that 
in the Hereford custumal the head officer of the city is styled regularly 
‘chief bailiff,’ and never mayor. The title of mayor first began to be 
regularly used at Hereford in 1383; and on this ground it is generally 
assumed that there is a mistake in the name of one of these ‘ Henries.' 
The next point to consider is whether there is any evidence that what 
follows on this introduction was really sent to Drysllwyn as is stated. 
Drysllwyn had an important castle in the latter part of the thirteenth 
century, and was presumably a borough; it is called a borough in a charter 


! See Hist. MSS. Comm.18th Report, are some extracts from the customs 
part iv. p. 289. In Harl. M8.7866,f.546, made by Silas Taylor. 
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of 17 Edward II. which grants a market.! The first forty-eight chapter 
of the custumal are all apparently covered by the above introduction ; but i 
Drysllwyn received the whole of this section, a great deal of matter wa 
sent which could be interesting to none but natives of Hereford. Th 
suspicion is aroused that the historical introduction and the use of the title 
‘bailiff’ may have been introduced deliberately to give the custumal an air 
of authenticity and high antiquity. The other historical statements of the 
MS. seem to confirm this suspicion. 

The next section of the custumal, chapters 49 to 78, is introduced 
by the statement that it contains the customs sent by John le Gaunter and 
twelve of the burgesses to Carmarthen. A John le Gaunter is known to 
have held the office of bailiff during several years of Edward I.’s reign.? 
These chapters contain no repetition of what has gone before (as was to be 
expected if these customs were really sent to Carmarthen and Drysllwyn), but 
a set of customs is given dealing with new topics. The first (chapter 49) 
states that inherited as well as purchased lands are devisable. But the customs 
of 1848 state that purchased lands only are devisable. In the succeeding 
volume we shall show that this was the earlier rule in the boroughs. 

The 74th chapter has the note that it was delivered in the time of Hugh 
Suarde, burgess of Denbigh, ‘tempore regis Henrici ultimi. Suarde’s date 
is not known. Next follow three. customs said to have been certificated by 
Robert Durward, chief bailiff, at the request of the burgesses either of Here- - 
ford itself or perhaps of Haverfordwest (Herford). According to Johnson,? 
Durward succeeded Gaunter as bailiff. Chapters 78 to the end are said to 
be those sent by Gaunter to Cardiff. In the 91st chapter there is another 
attempt at a date, to give support to the statement that the king’s bailiff has 
judgment on all thieves caught with the mainour in the highway, no matter 
to whom the fee belongs. 


‘ Quia ab antecessoribus nostris nobis revelatum fuit quod dominus 
rex non potuit liberius concedere libertates aliquas in regno suo et 
maxime in civitatibus suis alicui alio (sic) domino quam homines sui 
proprii de feodo suo proprio prius tenuerunt, vel ab antiquo tenere 
debuerunt. Et ista consuetudo allocata fuit in plena (sic) parlia- 
mento apud Lincolniam tentam (sic) anno iiii'? regis Henrici secundi, 
et hoc ad peticionem hominum Aeboracensium.' 


Henry II. was crowned at Wigford, a suburb of Lincoln, in his fourth 
year, but none of the Henries who held ‘parliaments’ eo nomine held one 
at Lincoln in his fourth year. 

In the 70th chapter an incident ascribed to the reign of William the 
Conqueror is narrated to explain a change in the custom which of old had 
ordered the penalty of the loss of a hand for striking the bailiff. This, like 
the other historical names and dates, seems to be part of Chippenham’s 
plan for the production of ancient records up to date. It is now impossible 

' Cal. Charter Rolls, p. 156. 3 Hereford Customs, p. 30. There 


? Hist. MSS. Comm. 18th Report, is no satisfactory list of Hereford bailiffs. 
part iv. p. 298 
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listinguish the earlier groundwork which is overlaid by fifteenth-century 


| ry. 
The Montgomery eustumal, which is a copy of that of Hereford, shows 


nery custumals (chapters which occur only in the Hereford MS., 
marked H, and those which occur only in the Montgomery MS. are 
ked M) is as follows:— 


1. Introduction. 2-10. Election, oaths, and duties of officers. 
11. Keeping the gaol. 12. Guarding the city. 13. Refuge for the 
county. 14. Deputy bailiff. 15. Royal visits. 16-17. Steward. 
18. Holding of courts. 19. Withdrawal of strangers. 20. Duty to 
attend council. 21 M. Court for real actions. 22 M. Bailiff’s duty 
Within and without the court. 23. Bailiffs help to widows and 
orphans. 24. Council after court. 25. Town clerk. 26-9. General 
inquest and suit of court. 30. Ringing of the common bell. 
91-5. Admission to franchise. 86. Pleas of debt. 37. Taxing of 
damages. 38. Debtor's rent. 39. Process in execution. 40-1. Pleas 
of debt. 42-5 H. Evidences of debt. 46-7. Executors as creditors 
and debtors. 48. Intestacy. 49. Devise. 50. Majority. 51-3. Enrol- 
ment of wills. 54. No forinsee service. 55. No fealty. 56. Borough 
assessments. 57. No heriot. 58. Fee on conveyances. 59. Marriage. 
60. Maintenance of foreigner's tenements. 61. Reversionary rights. 
62. Warranty of land. 68. Disseisin. 64. Essoin. 65. Taxation 
of damages. 66. Imprisonment for disseising with armed force. 
67. Recovery of seisin. 68. Eloigning of tenant’s chattels. 69. 
Penalty for resistance to the bailiff. 70 H. — 124 M. Penalty 
for striking the bailiff. .71. Wardship. 72 H. Foreign voucher. 
73 H. Ruinous tenements. 74. Mutual responsibility. 75. Foreign 
merchants. 76. Colouring foreign goods. 77. Exclusion of royal 
writs protecting debtors. 78 H. Prologue. 78 § 1 H. Plea of debt. 
78 $ 2 H. Plea of trespass. 79 H. General inquests. 80 H. Bishop’s 
inquests. 81.’ Borough jurisdiction. 82. Villein's privilege. 83. Pil- 
lory. 84. Writ of right. 85. House destruction. 86. Defendant’s 
default. 87. Essoin in real actions. 88. Exclusion of duel. 89 H. 
Destruction of houses on fees of lords. 90. Vagabonds. 91. Thief 
with mainour. 92H. Thief in a franchised fee. 93-4. Bailiff rent- 
free. 95. Election of bailiff. 96. Bakers and brewers. 97. Scolds. 
98-107. Protection of the city in time of civil war. 108 M. Penalty 
on false conveyance. 109 M. Franchise of freeholders. 110 M. 
Seisin. 111-2 M. Bailiff's powers. 113 M. Resistance to the 
bailiff. 114 M. Infringing bylaws. 115 M. Procedure on indict- 
ment. 116 M. Burgess’s freedom from arrest. 117 M. Exclusion 
of foreign burgesses from council. 118 M. Taverns. 119 M. Safe- 
conducts. 120-1 M. Sureties. 192 M. Maintenance. 128 M. Heriot. 
124 M. = 70 H. Penalty for striking bailiffs. 125 M. Mortgages. 
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Hythe.—This French custumal is taken from a paper volume of jurats’ 
or chamberlains’ accounts, 1488-1509, f. 4 sq. The manuscript is no 
well cared for, but it has suffered sadly in the past, and some portions of the 
custumal cannot be deciphered. It was probably written in 1483-5. 


1. Coroner’s inquest. 2. Thieves with the mainour. 3. Im- 
prisonment of the indicted. 4. Extradition. 5. Suspicion of felony. 
6. Refugees. 7. Plea of mayhem. 8. Honest man’s goods in felon’s 
keeping. 9. Court for real actions. 10. Stakement. 11. Forfeiture for 
felony. 12. Waste. 19. Distress (imperfect). 14. Distress (imper- 
fect). 15. Common letters and withernam. 16. Dailiffs commis- 
sion to be seen by the jurats. 17-18. Jurat’s duties. 19. Exclusion of 
royal servants. 20-21. Injury to the haven. 22. Menace. 23. Tres- 
pass. 24. Self-defence. 25. Disturbance of the peace. 26. Executive 
authority. 27. Plea of debt. 28. Detinue. 29. Specialty. 30. Pay- 
ment alleged. 31. Sale of fish. 382. Rules on size of nets. 
33. Fine in borough court. 34. Freeman’s share in bargains. 
95. Breach of covenant. 386. Extent of jurisdiction. 


Inistioge (co. Kilkenny).— The charter of prior Alured, who founded the 
borough about 1206, is on the Memoranda Roll of 8-6 Eliz. m. 64 (P.R.O. 
Dublin), a better form than that given in Gale's ‘Corporate System of 
Ireland, p. xi. The charter is one of the Kilkenny group.! 

Inverness.— The charter of William the Lion, 1165-1214, is in * Acts of 
ihe Parliaments of Scotland,’ i. 78. 

Ipswich.—The custumal dated 1291 was issued by the authority of the 
officers and commonalty, to replace an old ‘ Domesday,’ which had been 
stolen ; it has been printed by Sir Travers Twiss in the ‘ Black Book of the 
Admiralty,’ ii. 1-207, from the fourteenth-century (British Museum) Add. 
MS. 25012. He gives also an English rendering from the fifteenth-century 
Add. MS. 25011. Sir Travers Twiss’s French text has been used here. 
There is another fourteenth-century copy of the French in Egerton MS. 
2788, f. 16, made for Paul le Roos, town clerk, 1349-4. It has not been 
collated, as its variants do not appear to be important. 

Irishtown (Kilkenny).—Some extracts are given from the Hall Book, 
1539-1613. The original Hall Book was copied for Sir J. T. Gilbert; at 
the present date only this copy can be found. It is in the possession of the 
Historical MSS. Commissioners. There is at the City Hall, Dublin, among 
the Gilbert MSS. another less complete copy made for James Graves, the 
archaeologist. 

Kells (co. Kilkenny).—The charter of William fitz Geoffrey, son of William 
Marshal’s steward, Geoffrey fitz Robert, is in the * Chartae Hiberniae,’ p. 16. 
The date must be in or after 1210, the year of Geoffrey’s death.? 

Kemmes (co. Pembroke).—In a charter from Nicholas fitz Martin, 1278, 
the rules characteristic of the borough peace of the thirteenth century are 
applied to a district of northern Pembroke, which had the borough of New- 





! E. H. R. xvi. 95. 2 Ibid. 
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ort for its centre.! The charter is printed in Sir Thomas Phillipps's * Cartae 
oniae de Kemeys in com. Pembroke.' 


ss to recite ‘howe of 4 award III. are in ‘ Archaeologia Cambrensis,' 
h series, ii. 246. 


f customs from a vellum roll of 1658. This recites the customs of 
The chapters are :— 


1-3. Waif and stray. 4. Fines for offences. 5, 6. Heriot and 
relief. 7. Retrait. 8. Dower. 9. Common pasture. 10. Mortuary 
and leriot. 11. Subinfeudation. 12. Assize of bread. 13. Fish- 
ing, etc. | 


IT. From the same source comes an English * composition of the manor 
and the borough,’ purporting falsely to date from 1102. It chiefly concerns 
the selection of officers, hunting rights, and waif and stray. It probably 
comes from about 1330.? 

Kidwelly (Carmarthen).—A faulty English rendering of a charter of 
Henry duke of Lancaster, 1357, is in ‘Archaeologia Cambrensis,’ third 
series, li. 274. 

Kilkenny.—In the * Chartae Hiberniae' the charters and claims of Kil- 
kenny are printed from a confirmation of 6 Henry VIII., P.R.O., Dublin.’ 

I. The first charter is on pp. 33-4. It is from William Marshal I., earl 
of Pembroke; it is signed by Hugh bishop of Ossory and by Geoffrey fitz 
Robert, and the date must lie between 1202 and 1210. It falls into twenty- 
feven chapters. 

IT. The next charter (p. 34) is dated April 5, 1228, and is in two chapters. 

III. There is further (p. 80) a long claim in forty chapters; the claim 
with the charters was sent in and confirmed by Richard IL, Dec. 1, 1383. 
A fourteenth-century copy of the whole, under the title ‘ Transcriptum 
magne carte de libertatibus et usus [sic] Kilkenny,’ is in the Liber Primus at 

Kilkenny. A similar claim was sent in by the town of Ross (Rosponte, 
co. Wexford), given in the ‘Chartae Hiberniae, pp. 84-6. The contents 
are :— 

1. Fortnightly hundred for real actions. 2. Personal actions. 
9. Limits of jurisdiction. 4. Affrays in the presence of the town 
officer. 5. Regrating. 6. When half the jury shall be foreigners. 
7. Tallage. 8. When all the jury must be burgesses. 9. Payment 
of debt. 10. Fairs. 11. Election of gild officers. 12. Assize of 
bread and beer. 18. Assize of victuals. 14. Pillory and tumbrel. 
15. Election of town officers. 16. Rendering of judgment. 17. View 
of arms. 18. Return of writs. 19. Pleas of lords not to be held in 
the tolsey, but in the burgery. 20. Redemption of gages. 21. Law- 


! See E. H. R. xvi. 104. * Another copy is in P. R. O. London. 
? See J. H. Burton’s Kidderminster. Conf. Roll, 1 Henry VIII. part 4. 
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ful age. 22. Imprisonment in the tolsey. 23. Threats. 24. Arres 
by a burgess. 25. Military service. 26. Measures. 27. Tallag 
28. Markets. 29. No suit outside the borough. 80. Candle-rent; 
81. Power to punish servants. 32. Town control of labourers an 
craftsmen. 83. Foreign merchants. 34. Closing of gates. 35. De 
vise. 86. Reeve’s power to arrest. 87. Freedom from tol 
88. Waste. 39. Leather. 40. Common clerk. 


The ‘Liber Primus’ at Kilkenny, a volume begun in 1350,’ contains 
copies of records of earlier date, and later hands have added copies of records 
down to the time of Henry VIII. The volume, which contains much inter- 
esting matter, has yielded only a few passages relevant to the present 
inquiry. 

Kilkenny has preserved only a part of its ‘Liber Secundus, containing 
records of the years 1544-72;2 the original contents of this volume are 
made accessible through Rothe’s copy. Robert Rothe, Recorder of Kil- 
kenny, early in the seventeenth century made extracts from the ‘ Liber 
Primus’ and ‘ Liber Secundus’ in a volume known as ‘ Rothe's Register.’ 
This MS. is described by Sir J. T. Gilbert in the second report of the Histori- 
cal Manuscripts Commission, pp. 257-62, but the MS. itself is no longer to be 
found. A copy made for Sir J. T. Gilbert is preserved among his MSS. at 
the Dublin City Hall, and from this copy our extracts are made. 

Knaresborough.— The customs of the customary tenants of the Forest 
of Knaresborough, 5 Elizabeth, are in Harl. MS. 5223, f. 182 b sqq., and 
are printed in W. Grainge's ‘ Knaresborough,’ pp. 97-106 ; they show traces 
of the burghal character, notably in the custom which allowed wills to be 
proved in the lord's court. 

Lancaster.—In 1562 an English version of what purport to be the con- 
stitutions of 36 Edward II. (sic) was made in vol. iii. of the Corporation 
minute books. The original is not now known to be in existence. A 
modernised and shortened rendering of this English version is given in 
Robert Simpson’s ‘ Lancaster,’ 1852; for our citations we are indebted to ` 
Mr. W. O. Roper, who is about to edit the Lancaster records. 

Laugharne (co. Carmarthen).—The charter of Guy de Brion, temp. 
Henry III., is in ‘ Archaeologia Cambrensis, 4th series, X., app. xli. 

Laws of the Burghis.—See Scotland. 

Leeds.—Maurice de Paynell’s charter, dated 1208, is in T. D. Whitaker’s 
* Leodis and Elemete’ (1816), p. 7, and Wardell’s ‘ Borough of Leeds ’ (1846), 
App. ii. It follows precisely the model of the Pontefract charter. 

gaa See Scotland. 

Leges Quatuor Burgorum 

Leicester.—The charter of Edmund Crouchback, earl of Lancaster, 
circ. 1277, reorganised the law of the borough court. This charter is printed 
in the * Records of the Borough of Leicester,’ i. 150-167. Other citations 
are taken from the same source. 


* See the description of the volume 1st Report, p. 180. 
by Sir J. T. Gilbert in Hist. MSS. Comm. 2 See ibid. p. 190. 
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Lineoln.—The White Book at Lincoln contains a * Custumare ' compiled 
d drawn out of French into English at the costs and labour of Thomas 
rantham, a former mayor, and is no doubt the volume prepared for him in 
80-1. It is described as Register I. in the Hist. MSS. Comm. 14th report, 
t vii. pp. 21-4. It proves to consist largely of a translation of the 
don rules entered in the * Liber Albus,' 1419. 

Its contents are :— 


1. Court days. 2. Impleading burgesses outside the borough. 
8. Summons. 4. Essoin. 5. Distress. 6. Grand distress. 7. Execu- 
tion for default. 8. Appraising of goods. 9. Nonsuit. 10. Breach 
of sequestration. 11. Inquest in plea of debt. 12. Wager of law. 
13. Woman’s wager of law. 14. Obligations. 15. Bond with double 
penalty. 16. Part payment alleged. 17. Acquittance in foreign 
parts. 18. Sureties’ responsibility. 19. Foreign attachment. 
20. Sheriff's court and burmanmoot. 21. Sole oath. 29. Plea of 
trespass. 23. Nonsuit. 24. Defendant’s fees. 25. Fines for affrays. 
26. Fines for trespass. 27. Franchised man’s prison. 28. Fees for 
attachment. 29. Exoneration of pledges. 30. Trespass by a married 
woman. 31. Her damages. 32. Her power to plead. 38. Plea of 
account. 34. Devise. 35. Enrolment of wills. 386. Writ ex gravi 
querela. 37. Assize of fresh force. 38. Mortmain. 39. Carting of 
filth. 40. Staythes. 41. Rent in arrears. 42. Recovery of rent. 
43. Waste. 44. Attorneys. 45. Fee for use of the common seal. 
46. Christmas grith. 


Linlithgow.—A citation is taken from Home’s ‘ Law Tracts,’ third edit. 

p. 443. 

Llantrisant (co. Glamorgan).—The charter is from Hugh le Despenser, 
1346, and is printed in the ‘ Archaeological Journal,’ xxix. 352. 

i London.—We have used the ‘Judicia Civitatis Lundonie, of date 
c. 980-40, in Liebermann's * Gesetze, pp. 1738-188; the ‘ Laws of Æthel- 
red IV.’ at London, of date 991-1002, * Gesetze, pp. 283-7; the * Libertas 

Londoniensis' of about 1183-54, ‘ Gesetze, pp. 678-5; the charters of 

Henry I., probably of 1131, * Gesetze,' pp. 524-6. 

References to ‘ London Add. MS.’ are to the Additional MS. 14252, 
compiled about 1215, of which an account was given in ' E. H. R? xii. 
480-511, 707-730. The numeration of the sections there adopted is adhered 

to in the numeration of our present references. 

The ‘ Liber de Antiquis Legibus,’ printed for the Camden Society, begun 
in 1274, with later additions, has yielded some notices; also the ‘ Liber 
Custumarum,' edited by Riley for the Rolls Series, which was written in 
all likelihood by Andrew Horn in 1820. 

The ‘ Liber Albus, edited by Riley for the Rolls Series, was written by 


! A list of ‘provisions’ for the go- but was not found when Mr. Macray 
vernment of the town, of date about wrote his report (1895) and has not been 
1300, on a roll of parchment, is described found since. 
in Ross, Civitas Lincolnia, p. 12 (1870), 
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John Carpenter, town elerk,in 1419, compiling from existing records of various 
dates. A gap in the ‘Liber Albus, which, after supplying an account of — 
the sheriff’s court, supplies no account of the mayor's court, is filled by 
Miss Toulmin Smith's edition of ‘ Ricart’s Kalendar’ (Camden Society), 
pp. 95-118. Ricart wasa Bristol town clerk who compiled his book 1479-1508. 
He introduces his account of the London husting for real actions, the sheriff's 
court and mayor's court, by stating why it is desirable that Bristol should 
know the London rules, and tells us that he got his information from a book 
that belonged to Master Henry d'Arcy, Recorder of the city in Edward IHs 
time. There was a mayor of this name in 1337-8, but no recorder.! The 
account of the husting for real actions, and the sheriff's court, tallies precisely 
with Carpenter’s. That the account of the mayor's court ought to have 
followed in Carpenter is further proved by the other MSS. which give the 
procedure of the London courts, following Carpenter's version, but always 
conclude with Ricart’s version of the procedure of the mayor's court. 
There are at least four of these—for instance, Harl. MS. 2235, Hargrave MSS. 
256 and 37, and the Cambridge Trinity College MS. O. 2, 7, all of the 
sixteenth century. In Trinity MS. O. 8, 11, is an early sixteenth-century 
English translation of Carpenter's account of the sheriff's court. 

A few extracts have been taken from the Guildhall MSS. * Liber Ordina- 
cionum' (temp. Edward I.), from the Pleas and Memoranda Rolls A, contain- 
ing the replies sent to Oxford in 13277 on inquiries touching the customs of 
London, and from the Letter Dooks, for which Dr. Sharpe's Calendars have 
also been used, as far as they are at present published. 

Lostwithiel.—Robert de Cardinham’s charter is translated in the 
* Parochial History of Cornwall’ (1867-72), iii. 169. He was sheriff of Corn- 
wall between 1215 and 1221, and the charter is probably of that time. 

Ludlow.—The charter of 1 Edward IV is on the ‘Charter Rolls,’ 
No. 192 (12). 

Lydd.—The custumal, in English, closely resembles that of Romney. 
The text followed here is that of the volume preserved at Lydd. It is 
described in the ‘Hist. MSS. Comm.’ 5th Report, part i. p. 530, where 
reasons are given for assigning it to 1476, and for regarding it as the work 
of Thomas Caxton, town clerk. The character of the handwriting seems 
hardly to accord with so early a date, but we have nevertheless adopted it. 
There is another copy, of approximately the same date, in Christchurch 
Cathedral Library, Canterbury, B. ii., which has not been collated, as it 
appears to contain no important variants. 

The contents of the MS. are :— 

1-10. Officers and oaths. 11. Bailiff’s exemption from penalties. 
12. Plea of lifeand limb. 18. Sanctuary. 14. Goods of the indicted 
or appealed felon. 15. Honest man’s goods in felon’s keeping. 
16. Appeal of mayhem. 17. Self-defence. 18. Appeal of theft. 
19. Suspicion of felony. 20. Cutpurses. 21. Mainprise. 22. Court 
days. 23. Scope of jurisdiction. 24. Plea of debt. 25. Fine for 


1 Ricart’s Kalendar, p. xx. 
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nonsuit. 26. Declaration of damages. 27. Clerk’s fees. 28. Ser- 
jeant’s fee. 29. Admission of attorney. 30. Wager of law. 31. 
Burgesses not to be impleaded outside the borough. 32. Service on 
juries in real actions. 33. Real actions. 34. Plaintiff's default. 35. Plea 
of trespass. 36 $1. Arrest. 36 $ 2. Insufficient mainprise. 97. Wager 
of law in plea of trespass. 88. Abetting trespass. 89. Threats. 40-1. 
Replevin. 42. Appraising of distresses. 43. Plea of account. 
44, Wager of law in personal pleas. 45. Arrest of fugitive debtors. 
46. Process in execution against a defaulting defendant. 47. Aliena- 
tion pendente lite. 48. Defective wager of law. 49. Agreement out 
of court. 50. Wardship. 51. Distraint on fugitive defendants. 
52. Taxing of the common scot. 53. Admission to the freedom. 
54. Freeman’s share in bargains. 55. Markets. 56. Recognisances. 
57 § 1. Fine in the borough court. 57 § 2. Common letters of 
process. 58. Arrest for debt tothe community. 59. Burgess’s power 
to attach a foreign debtor. 60. Jurats’ power to attach. 61. Abuse 
of borough officers. 62. Liquor licence. 63. Opening of writs or 
letters to the community. 64. Appraising of gages. 65. Responsi- 
bility of pledges. 66. Bailiffs’ control of foreigners. 67. Hosting. 
68. Assizes of victual, etc. 69-70. Toll collectors. 71. Borough 
accounts. 72. Naval assessment. 73. Use of the common law. 
74. Bylaws. 75. Fee for the borough pound. 


Macolesfeld.— The charter of Edward, son of Henry III., granted 
45 Henry III., is given with a facsimile in Earwaker's ‘East Cheshire,’ ii. 
458. 

Malton.—See New Malton. 

Manchester.—Thomas Grelley’s charter, dated 1301, is given with a full 
account thereof in Professor James Tait’s newly published book on 
Mediaeval Manchester. 

Midhurst.—The English customs are given, without date or reference, 
in Dallaway’s ‘ Sussex,’ i. 287. 

Montgomery.—In an early sixteenth-century MS. at Montgomery ! there 
is a custumal which is in the main expressed in the terms of the Hereford 
eustumal. The grammar is better than that of the Hereford MS. It is 
introduced as containing the laws of a king Henry who was a son of 
Henry I., a phrase of which mention has been made above. Throughout, 
the wording of Chippenham's Hereford MS. is altered to suit the circum- 
stances of Montgomery; at Montgomery there were, for instance, two 
bailiffs, not one, as at Hereford; matters which concern Hereford alone, 
such as the paragraphs which treat of the relations of the borough and the 
ecclesiastical lords, are omitted; at the end there are considerable additions. 
The whole is not dated, but it may be assumed that it belongs to Chippenham's 
date, 1486, or soon after. The statements of the Hereford MS. as to the cir- 
cumstances which led to the writing of the several sections of the custumal 





' The town clerk has also two modern copies, one made in 1803 by William 
Illingworth, 
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are omitted, and the whole is treated, as perhaps Chippenham should have 
treated it, as a code of customary law drawn up by one authority’ Besides 
the historical statement taken from the introduction, there is one other adapta- 
tion of a passage in the Hereford MS. which proposes to allot a date to one 
of the customs. It has been pointed out above that the Hereford writer 
ascribes a change of custom to an incident which happened in the reign of 
William I. The Monigomery copyist converts the incident into one which 
occurred in the time of Edward II. to a bailiff whom he names. We have 
no means of testing the truth of this statement. Viewed in the light of the 
obviously false historical statement of the introductory sentence, the passage 
cannot be taken very seriously. The clerk seems, like the Hereford clerk, to 
wish to infuse into his custumal the savour of historical research. 

For the table of contents see Hereford. 

Moone (co. Kildare).—A summary of the contents of the charter of 
William Marshal I. is given in the ‘ Calendar of Justiciary Rolls (Ireland),’ 
pp. 869-870. Thomas fitz Anthony signs as steward, and it is probably of 
about 1210. It is one of the Kilkenny group.! 

Morpeth.—' The charter of Roger de Merlay IIL, about 1240, is in John 
Hodgson's * History of Northumberland,' II. ii. 482. 

Neath.—The ordinances of 1542 are in G. G. Francis’s ‘Charters of 
Neath ’ (1845). 

Newborough (Staffs.).—' The charter of Robert de Ferrers, Earl of Derby, 
to Agarslee (Newborough), 1262, is in an inspeximus, Rot. Pat. 561 Edward III. 
pt. 1, m. 15. 

Newcastle-on-Tyne.—The customs of Henry I.’s time are printed in 
Stubbs’s * Select Charters’ and elsewhere. The originalis not extant, but 
the editors of the * Acts of the Parliaments of Scotland,’ i. 33, refer to a copy 
of Henry II.’s time among the Tower records [now P.R.O.], and another in 
the Northumberland cartulary. See Stockton-on-Tees. 

Newcastle-under-Lyme.—The Paper Town Book, begun in the sixteenth 
century, contains records from 1868 to 1684. We have quoted from ‘the 
acts and ordinances agreed on by the mayor and bailiffs and capital bur- 
gesses, and published to the commonalty in the Guildhall assembled.’ 
July 27,1596. The contenis are: 

1-6. Elections. 7. Robes. 8. Arrest of debtor’s goods. 9. In- 
heritance of burgess-ship. 10. Exclusion of foreigners from privilege. 
11-12. Taxation. 


New Malton.—The customs have been twice printed. They appear in 
Hearne’s ‘ Liber Niger de Scaccario,’ p. 796 (1771), from a MS. dated 1596 ; 
Harl. MS. 7017, f. 266, which has been followed in our text. Raine published 
the customs from Earl Fitzwilliam’s late fifteenth-century MS. in the Surtees 
Society’s ‘ Miscellany ' (1890). ‘The later version came earliest to our know- 
ledge, and the Harl. MS. has been used, though the earlier is doubtless to be 
preferred. The differences are of small importance. 

New Romney.—See Romney. 


1 E. H. R. xvi. 95. 
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Northampton.—There are three versions of the custumal—Latin, French, 
nd English. The earliest is the Latin found in Douce MS. 98, f. 158a! 
all folio volume containing a collection of statutes, a Britton, and other 
treatises. Itis of the early fourteenth century, and is a copy of an earlier 
which can be dated. It falls into two parts (referred to below as I. and 
] E each is introduced by a list of the burgesses who authorised the issue 
of pe customs (40 in I. and 24 in IL), and these lists determine the 
proximate dates of the two custumals. 

p L The first part begins : 


Isti sunt subscripti qui providerunt leges Norhampton' et 
juraverunt eas observandas: Petrus filius Ade (1), Will. Rufus (2), 
Philippus filius Jordani (8), Bartholomeus frater ejus, Robertus filius 
Henrici, Hingeranus filius Henrici, Robertus de Leycestria (4), Robertus 
filius Gilberti, Thebaldus filius Rogeri (5), Willelmus filius Reimund (6), 
Adam frater ejus, Reginaldus frater ejus (7), Willelmus de Huntedon, 
Gilbertus filius Durant (8), Warnerius Gobiun, Hugo Sellarius, 
Robertus filius Thorstani, Henrieus filius Hugonis (9), Willelmus de 
Gornay, Edwardus le Blund, Hugo de Plumton, Adam Dispencer, 
Ricardus filius Ealnardi, Johannes filius Nigelli (10), Radulfus filius 
Godwyne, Willelmus filius Gilberti, Jocelinus clericus, Ernaldus de 
Porta, Walterus filius Walteri, Galfridus Wald, Ricardus Walder, 
Ingeramus filius Wyger, Willelmusfilius Elwyne (11), Robertus le Brun, 
Willelmus Passelewe (12), Robertus Albus, Magister Michael Beland, 
Radulfus de Bosevill (18), Simon Vitor, Aylrich Dod : Quas Johannes 
filius Eustachii quondam clericus Norhampton' ad informacionem 
juniorum et ad preterita recolenda in hoc volumine fecit ascribi. 

(1) He founded the hospital of St. David or Holy Trinity, 
Northampton, in 1200. ‘Mon. Angl.’ vii. 770. 
| (2) Perhaps the Will. Rote of Northampton at the end of the reign 
of Richard I. ‘Rot. Cur. Reg.’ i. 861. 
(8) His name occurs on the Pipe Rolls, 1178-9, 1181-2, 1182-8. 
See Hartshorne's * Historical Memorials’ and ‘ Northampton Borough 
Records,’ i. 18 sqq. 
(4) He renders account on the Pipe Rolls, 1187- 8, 1189-90, and 
was presumably then a bailiff. 
(5) The same, 1195-6. 
(6) The same, 1182-4, 1189-90. 
(7) Named on the Pipe Rolls, 1186-8. 
(8) Renders account 1189-90. 
(9) Renders account 1192-3. 
(10) The same, 1190-1. 
(11) The same, 1184-5. 
(12) The same, 1195-6. 
(18) The same, 1190-1. 
' A copy was made for Sir F. Pal- special thanks to Dr. Gross for calling 


grave, now in P.R.O. (London) Commis- my attention to theso transcripts. 
sion Transcripts, series 1, No. 68. I owe 
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From the notes appended to the names of burgesses it will be seen that 
they belong to the early years of Richard I.’s reign. But the original copy 
from which our MS. is derived is stated to have been the work of John 
fitz Eustace. His name occurs in a list of burgesses of 1264! and in the 
Hundred Rolls.? 

In the margin we have ascribed all parts of his Custumal I. to about 
1190, with hesitation, for he may have added to a few ordinances coming 
from the early time others of his own time. However, it seems to have 
been his habit to note the dates of particular ordinances, as we shall see 
below, and there is therefore the less reason to suspect him of doing what 
often was done (and was certainly done later on at Northampton), to 
suspect him of hallowing usages comparatively recent by the suggestion of 
an early date. If the whole of Custumal I. comes really from the close of 
the twelfth century, or from the time when the borough first obtained the 
‘firma burgi’ (1184-5), it is of great importance as showing that provincial 
boroughs were then capable of making an elaborate and well-drafted record. 
It is perhaps too readily assumed, owing to the scarcity of borough records 
coming from this early date, that the burgesses had not yet learned 
methodical habits in this matter. 

II. The second custumal, which is divided from the first by a fresh 
historical introduction, was presumably also of John fitz Eustace's making 
for it belongs to his time, as the names given will show: 


Consideraciones facte per xxiii. juratos Norhampton’, scilicet 
Robertum Speciarium majorem (1), Robertum filium Rieardi (2), 
Robertum minorem, Rogerum filium Theobaldi (2), Michaelem filium 
Philippi, Robertum Blundum, Robertum Dispensatorem (2), Thomam 
Keynne (3), Willelmum de Hetherinton, Simonem Vitor, Benedictum 
Dod (4), Galfridum Aurifabrum, Lucam Parmentarium, Ingeram 
Malebraunche, Willelmum filium Johannis, Eadmundum ad Quare- 
ram, Willelmum Mercenarium, Philippum Campioun, Willelmum 
Hogelyn (5), Ricardum le Estreys, Willelmum de Gaugy (6), Adam 
de Staunford (7), Philippum filium Ricardi (8), et Nicholaum de 
Osevile. 

(1) He was keeper of the borough, *Cal. Pat. Rolls,' 12 H. IIT. 
p. 171. The date of the beginning of the mayoralty is not known. 

(2) In the * Select Pleas of the Jewish Exchequer, Seld. Soc. 
xv. p. 11, he is named among the Northampton burgesses concerned 
in a plea, 1244-5. 

(8) He was mayor 1255-6 (Madox, ‘Firma Burgi,’ p. 159), and 
heads the list of burgesses 1264, in Rymer, * Foedera,’ i. 441. 

(4) He is named in 1264 (Rymer, ut cit.. His son John is named 
in the ‘ Hundred Rolls,’ ii. p. 1. Vitor and Dod both appear to be 
descendants of the twelfth-century burgesses of those names. 

(5) Named as a collector in the custumal, cap. 37, which is dated 
1251. 

1 Rymer's Fædera, i. 441. ? Rot. Hund. ii. 8 b. 
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(6) He is named in 1274 as having been mayor twenty years 
ago. ‘ Hundred Rolls,’ ii. 5a. 

(7) He is in the list of 1264, and in the ‘ Hundred Rolls,’ ii. 5a. 

(8) He is named in the Jewish plea 1244-5, and is named as a 
collector in the custumal, cap. 37, which is dated 1251. 


Two of the ordinances embodied in the custumal are dated; 
chapters 35-7 contain bylaws enacted March 25, 1251;! chapter 10 is 
lated March 17, 1260.2 The whole, then, was probably written in or soon 
ter 1260. 

III. Out of these two Latin custumals a third was drafted, which contains 
tions, omissions, and additions. Custumal III. is extant in two forms— 
a French version of the fourteenth century, now imperfect, and in a 
aplete English version of the fifteenth century. The French version is 
in the British Museum Add. MS. 34808 ; it concludes with a para- 
ph dated 15 Edward III., in the year of John de Longueville’s mayoralty, 
and it was probably penned .at that time. It is a carefully written and 
stately manuscript, but unhappily its early leaves are lacking. The chapters 
are numbered, and the first leaf begins in the middle of the twenty-fifth 
chapter. All that is extant tallies so closely in all particulars with the 
fifteenth-century English MS. at Northampton, which has been printed,? 
that the French is in all likelihood the original from which that translation 
was made. There are no changes or additions in the English. We may 
therefore find from the first twenty-five chapters of the English translation 
what were the contents of the lost chapters of the French original. 

The English MS. proves that the French began with a translation of the 
Latin custumal of Richard I.'s reign, our Custumal I The list of burgesses 
who confirmed the usages is given, but mention of John fitz Kustace’s share in 
the making of the record is, naturally enough, omitted. In what follows, the 
translation deviates in many particulars from the Latin, adding, omitting, and 
altering, but the main outline of the original is retained. The changes are 
made, it would seem, with the object of bringing the twelfth-century custu- 
mal up to date, to make it a version of the customs in use in the reign of 
Edward III. From the 22nd chapter to the end, Custumal II. is made 
in the same way a foundation for a fourteenth-century custumal, but in 
this case the list of burgesses who authorised the customs is omitted, and 
the custumal runs on without a break, as though the whole had been issued 
by the burgesses of Richard I.’s reign. In adapting Custumal IT. (1260) to 
the use of 1341, the scribe found less need for alteration and omission 
than in the earlier part: the French and English chapters follow the Latin 
closely. At the end two new chapters are added, chapter 57 on fresh force, 
and chapter 58, a new ordinance dated Oct. 7, 1341. 

A fragment of another MS. of the French custumal is in Cambridge 


1 It is the thirty-fifth year of aking ampton, i. 213-236, by C. A. Mark- 
unnamed, doubtless Henry III. ham. On the character of this edition 

? The king is named. see IZ. H. R. xv. 589. 

? Records of the Borough of North- 
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University Library, Dd. vii. 6, f. 84. The page that should precede i 
missing, and the leaf starts near the opening of chapter 55 (Latin II. 4€ 
and continues with slight variations to the end of chapter 57. This text : 
found in a volume which contains a collection of statutes and law treatise 
including a * Britton ' with annotations, and was once in Selden's possessio: 
Reasons have been given! for the belief that the volume was compiled a 
Northampton by John de Longueville, not the mayor named above, but 
kinsman of his, who was burgess of parliament for Northampton and 
justice, dying about 1824-5. 

In the following list of the contents of Custumals I. and II. the black 
numbers represent the numeration of ITI.? :— 


l. 1. Possession for year and day. 2. 2. Of inherited land. 
3. 9. Of urgent necessity. 5. 4. Dower. 6. 5. Marriage portion. 
7. 6. Children of second marriage: their inheritance. 8. 7. Cour- 
tesy. 9. 8. Retrait lignager and féodal. 11. 9. Purchased land. 
10. Purchase and inheritance. 12. 11. The year and day fran- 
chise. 13. 12. Daughters’ marriage portions. 10. 18. Land- 
lord’s right of entry. 16. 14. Relief. 15. Fines on alienation. 
17. 16. Boundary disputes. 19. 17. Servants. 18. 18. Foreign 
merchants. 19. Distress and replevin. 20. 20. Through-toll. 
21. 21. Reasonable distress. 22. Pledges’ responsibility. 
14. 28. Gage of land. 15. 24. Neglecting to distrain. 


The contents of Custumal II. are :— 


22. 1. Summons. 2. Admission to the franchise. 23. 8. Stall- 
age. 24. 4. Freeman’s share in bargains. 25. 5. Forestalling. 
6. Assize of bread. 26-7. 7. Stands in the market. 28. 8. Car- 
riage of timber. 30. 9. Regraters. 10. Salmon toll. 11. Stall- 
age. 392. 12. Frankpledge. 33. 18. Tronage. 34. 14. Leather. 
35. 15. Watch. 36. 16. Forestalling stands at fairs. 37. 17. 
Loans to knights. 38. 18. Servants. 19. Journeys south of 
London. 39. 20. Conspiracy against the bailiwick. 40. 21. Re- 
graters of thread. 41. 22. Earnest. 48. 28-5. Dyeing. 44. 26. 
Filth in the streets. 45. 27. Master butchers. 46. 28. Pork. 
47. 29. Bad meat. 48. 80. Woad. 49. 81. Price of wool. 
82. Price of millstones. 50. 33. Fee on conveyances. 52. 34-6. 
Weavers. 387. Trade with foreign money. 53. 388. Woad. 
54. 39. Waste. 55. 40. Distraint by a superior lord for service 
paid to a mesne lord. 56. 41. Distraint for debt. 


Norwich.—I am indebted to Mr. W. Hudson for the use of his copy 
of the Latin custumal shortly to appear in his first volume of Norwich 
Records. The MS. isa fifteenth-century copy found in the Book of Pleas, f. 89. 
There is no very precise means of determining the date of the original draft. 
Presentment of Englishry is mentioned in one of the chapters, and as pre- 


! Nichols, Britton, i. p. lxi sq. named, as their contents are given in 
? Chapters peculiar to III. are not the Records of Northampton. 
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atment of Englishry was abolished in 1840, this seems to show that the 
st of the chapters are not of later date. An early date is not likely, as the 
ter on ‘remainder’ created by devise is elaborate, and the language 
e of legal thought throughout are not primitive. At the conclusion of 
scustumal are the rubrics of three chapters, of which the text is not 
iven. One concerns the rule that no man be twice elected as bailiff within 
r years. Mr. Hudson points out that this was ordered in 1845.! The 
iglishry chapter may come from an earlier time than some of the other 
ers. Here, as elsewhere, it may be that the fifteenth-century MS. is a 
tion from records of many dates. We have affixed in the margin 
e ewhat speculative date ‘before 1840.’ No list of contents need here 
' given, as the custumal is about to appear in its entirety. 

Nottingham.—To citations gathered from Mr. W. H. Stevenson’s ‘ Re- 
cords of Nottingham ' we have only to adda fragment from the Hargrave 
MS. 336, f. 1875, on marital community of goods. This MS. contains a 
collection of statutes made in the fourteenth century. The custom is stated 
in a pleading before John de Metingham, and must be dated therefore be- 
tween 1276 and 1801. It is entered after the statute of Acton Burnell, and 
in conjunction with a statement of the custom of inheritance of Gayton ; 
which Gayton is the place in question (it is not called a borough) has 
mot been determined. 

Okehampton.—A charter from Robert de Courtenay and his wife Mary, 
confirming the grants of Richard fitz Baldwin de Redvers, and of Robert, 
the son of Henry I.,is in S. Fraser’s ‘ Contested Elections, ii. 82. The 
liberties must date from before 1162. 

) Oswestry.—A charter of 22 Richard II. is quoted from the Charter Roll 
. ofthat year, m. 50. 

Pembroke.—An inspeximus of a charter of Henry II. confirming the 
customs of Henry I. is in the ‘ Calendar of Patent Rolls,’ 1877-81, p. 106. 

Pevensey.— The custumal, partly in Latin and partly in French, is found 
in a copy made, 1846-50, by L. B. Larking from a MS. of Darell's (d. 1580) 
in the Dering collection at Surrenden Dering. Larking's MS. is the British 
Museum Add. MS. 84149, f. 62. The custumal purports to be that returned 
to the castle of Dover at the time of the inquiry into the franchises of the 
Cinque Ports, Sept. 80, 1856, and this date may be accepted. Larking 
printed a rather incomplete edition in ‘Sussex Archaeological Collections,’ 
iv. 210, and a seventeenth-century translation was printed by Rev. IX. Turner 
in the same collection, xviii. 49, from the Ashmolean MS. 770. Another 
copy of the translation is in Brit. Mus. Add. MS. 5705, f. 53, among Sir 
W. Burrell’s collections made in the eighteenth century. 

The contents of the custumal are :— 


1-3. Election of officers. 4. Borough hospital. 5. Jurisdiction 
of the borough court. 6-7. Duties of the queen’s bailiff. 8-9. Coro- 
ner’s inquest. 10. Procedure in real actions. 11. Admission to the 
franchise. 12. Rights of the chase. 18. Common letters and 


1 Blomefield, Norfolk, iii. 92. 
VOL. I. C 
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withernam. 14. Claim to Hastings usages. 15. Bailiff’s pow 
to put freemen to the oath. 


Pontefract.—The charter of Roger de Lacy, dated June 6, 1194, gran 
to his burgesses the laws of the king’s borough of Grimsby. The char 
is printed in the Hist. MSS. Comm. 8th Report, pt. i. p. 270, and in S. Frase 
‘Contested Elections,’ App.i. The charter, or its Grimsby prototype, v 
the model for Maurice de Paynell's grant to Leeds. 

Poole.—Some ordinances of 1566, in Sydenham's ‘ History of Pool 
p. 178, will be cited for the history of freemen’s shares in bargains. 

Porchester.—An undated manorial custumal which has some burgh 
characteristics is in British Museum Add. MS. 8158, f. 177, a volume c 
collections made by Lake Allen, historian of Portsmouth, who wrote in 1819. 

Portsmouth.—The custumal is extant only in a nineteenth-century copy 
which gives but an imperfect idea of the contents of the lost original. Tr 
the same volume of collections referred to above, Add. MS. 8153, f. 45, Lal 
Allen’s copy is stated to be derived from another of date 1727, which 
claimed to be made ‘from the original in Portsmouth chest.’ It is 
headed, ‘ The original Latin record of Edward I.’s time (as proved by the 
names) is now (1831) said to be lost. This translation is probably of 
Henry VIII.’s time or later, and is very defective and obscure, perhaps not 
correctly copied by the first scribe 1727.’ The text opens :— 


‘The Coustommys and usages made the yer of our Lord MCC 

. . . arry le pessoner, (1) meyr of Portymo . . . John Phelyp and 

Nicholas Ragge (2) and Richard Coperter constables, Robert le 

Molendiner and Robert Clerk sergauntes and ihe xii. juratis and 

the comyns conser[n]yng the chartyr and the usages before this tyme.’ 

(1) Lake Allen quotes from Pat. Roll, 51 H. III. m. 5, a grant of land 

in Portsmouth made by ihe king, late belonging to Henry le Pessoner, 

enemy of the king, and states that a Henry Pessoner, son of Henry 

Pessoner, occurs 1272. The date of the introduction of the mayoralty at 

Portsmouth appears to be unknown. | 
(2) His name occurs Cal. Anc. Deeds, B 2946 (1270). 


From the notes it will be seen that there is warrant for thinking that 
these names belong to the early years of Edward I., and some of the con- 
tents of the translation appear to support this early date. ‘Che statement is 
short and simple, and some of the penalties are singularly barbarous. Some 
of the money penalties are, however, high, and may indicate a later date ; also 
the detailed arrangements for stint of common are probably later additions. 

The contents of the custumal are :— 


1. Election of officers. 2. Dailiffs share of amercements. 3. Ar- 
rest. 4. Petty larceny. 5. Forgers. 6. Assize of bread. 7. Scolds. 
8-9. Punishments. 10. Writ of right. 11. Sheep’s pasture. 
12. Sale of cargo. 18. Weights and measures. 14. Pasture of 
the open field. 15. Hogs’ pasture. 16. Pasture of horses and cows. 
i7. Petty custom. 18, Stintofpasture. 19. Breadth of the ‘ reewis’ 


me 
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(rows?). 20. Forestalling. 21. Feesin borough courts. 22. Sum- 
mons. 23. Court days. 24. Responsibility of pledges. 25. Foreign 
merchants. 26. Fines for frays. 97. Freeman’s share in bargains. 
.98. Market rules. 29. Impleading of burgesses outside the borough. 
30. Infringement of franchise. 81. Forest right. 82. Seisin. 
83. Rent arrear. 





A 





eston.—The custumal was printed in * E. H. R.’ xv. 496, and the MSS. 
e described. A reduced facsimile of the Preston MS. may be seen 
Colonel Fishwick's *Preston. The Preston MS. appears to be of the 
y fourteenth century, but it contains clauses that certainly are of higher 
iquity. Its references to the use of the ordeal may be taken to date 
un of the clauses before 1215,! and though others may have been 
erted at a later date, and there are signs that the document is not all of 
piece, many clauses contain the facts of twelfth-century law. If the 
tumal represents, as there seems reason to think it does represent, the 
| granted by the founder of the borough, some of this customary law 
y date from the end of the eleventh century. The custumal is, like many 
thers, disorderly, and it is even more disorderly than many others of early 
date. We may suspect here, as elsewhere, that the original scribe compiled 
from borough records of many dates, and purposed to make a digest of by- 
laws as well as a statement of immemorial custom and chartered privilege. 

_ Prestwick.—A citation is taken from John Fullerton’s * Records of 
the Burgh of Prestwick, 1470-1782,’ Maitland Club (1884). 

Reading.—The custom of ‘stakement’ for rent arrear is printed in 
Dr. Cunningham’s ‘Growth of English Industry and Commerce’ (1890), 
i, 543. The record is dated 18 Edward L, and is in the Cambridge 
University MS. Dd. ix. 88. 

Rhuddlan.—In Wotton’s *Leges Walliae,’ p. 518, are six chapters ‘de 
libertatibus burgensium’ without date, from a MS. in the Hengwrt (or 
Peniarth) collection. It is immediately preceded by the Hereford Customs 
of 1848, and it has been assumed that it is of about this date. 

Romney (New Romney).—I. The earliest version of this custumal is 
found in a fourteenth-century French MS. known as Daniel Rough’s 
Register; it is in the possession of the Master and Fellows of St. 
Catharine’s College. Daniel Rough, the writer of the MS., describes him- 
self as a ‘clerk of the jurats’ in 13538, and he remained town clerk till 1380. 
The custumal appears to have been written in 1852. The first page of the 
MS. is now very faint, and in parts obliterated by wear; some part of the 
MS. is lost between leaves 8b and 9a. 


*e 


1 On the measures taken to abolish charges incurred for tho community, 
— the ordeal in England, see Lea, Super- may or may not be old. Caps. 32 and 
stition and Force, p. 364. Localcustom 47 go over the same ground with vary- 
might retain the use after this date. ing result. 
On the continent many cases of the late 3 Tho MS. is described in Hist. 
use of the ordeal can be cited, pp. 865 MSS. Comm. 4th Report, app. i. p. 424. 
agg. See also 5th Report, part i. p. 583, and 
? Cap. 42, ordering repayment for 6th Report, part i. p. 545. 
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II. An English version, which does not appear to be directly translate 
from the above French version, is in the keeping of the town clerk of Ne 
Romney. It is the work of John Bell, common clerk, and date 
18 Henry VII. Another copy, probably of Henry VIIL.'s reign, is also at 
New Romney: its early chapters are lost; the differences appear ur 
important. Itis not clear from what original Lyon printed his version in 
his ‘History of Dover,’ ii. 812-348 ; if it be from either of these MSS., it is 
a very careless, inaccurate reproduction. 

The contents of Romney I. are :— 


1,2. Refusal of office. 3,4. Jurat’s power to distrain and 
attach. 5. Jurat’s oath. 6. Common clerk and serjeant. 7. Abuse 
of jurats. 8. Strife in the presence of jurats. 9. Freeman’s power 
to distrain foreign debtors. 10. Opening of letters to the community. 
11. Wardship. 12. Reception of a new bailiff. 13. Penalties on 

a bailiff’s misconduct. 14. Distraint for rent. 15. Suspicion of 
felony. 16. Redemption of gages. 17. Borough recognisances. 
18. Seignorial rights. 19. Borough scot. 20-1. Admission to the 
borough franchise. 22. King’s purveyance. 23-6. Common letters 
of process. 27. Freeman’s share in bargains. 28. Fine in the 
borough court. 29. Hosting. 30. Proclamation of the court. 
91. Term of summons. 382. Alienation of goods pendente lite.” 
33. Warranty of stolen goods. 84. Withdrawal of appeal. 
35. Honest man’s goods in a felon’s keeping. 386. Cutpurses. 
37 $1. Inquest. 387§ 2. Sequestration of an indicted man’s goods. 
97 $ 8. Suit against the indicted. 37 $ 4. Forfeiture of a fugitive’s 
goods. 87$ 5. Lack of suit. 38. Reception of a new warden. 
89. Court of Shepway. 40. Coronation rights. 


In the following list of the contents of Romney II. the black numbers 
represent Lyon’s numeration. From chapters 20 to 56 Lyon’s numbers 
are always one behind those of the MS. Chapters [7], [8], and [9] are not 
in Lyon. 

1. 1. Election of jurats. 2. 2. Refusal of oath. 3,4. 3. Re- 
ception of the bailiff. 5. 4. Extent of jurisdiction. 6. 5. Inquest 
and appeal. 7. 6. Sanctuary. [7] Felon's forfeiture. [8] Honest 
man’s goods in felon’s keeping. [9] Mayhem. 8. 10. Self-defence. 
9. 11. Appeal of theft. 10. 12. Suspicion of felony. 11. 18. Cut- 
purses. 12, 14. The hundred court. 13. 15. Pleas and forms of 
writs. 14. 16. Distress for rent. 15. 17. Dower. 16,17. 18. Waste. 
18. 19. Seignorial rights. 20. Proclaiming the court. 21. Sum- 
mons. 22. Terms for holding courts. 28. Essoin. 24. Attorneys. 
25. Plea of trespass. 26. Assault. 27. Abetting trespass. 
28. Threats. 29, 30. Replevin. 81. Appraising of distresses. 
92. Plea of account. 33. Plea of debt. 34. Alienation of goods 


! The MS. is described in Hist. ? At this point one leaf or more is 
MSS. Comm. 4th Report, app. i.p. 441. lost. 
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pendente lite. 85. Detinue. 36. Breach of covenant. 37. Failure 
in wager of law. 38. Agreement in court. 89. Amercements. 
40. Wardship. 41. Distraint of a fugitive. 42. Borough soot. 
48. Admission to the franchise. 44. Letters of franchise. 45. Com- 
mon clerk's duty. 46. Freeman’s share in bargains. 47. Fore- 
stalling. 48. Markets. 49. Borough recognisances. 50. Borough 
fines. 51. Jurat's power to attach rebels. 52. Jurat’s power in 
affrays. 53. Bylaws. 54. Common clerk. 55. Abuse of jurats. 
56. Liquor licence. 56. 57. Opening of letters to the community. 
58. Bailiff’s duties. 57. 59. Assize of bread. 58-9. 60-1. Common 
letters and withernam. 62. Freeman’s power to distrain. 68. Ap- 
praising of gages. 60. 64. Responsibility of pledges. 65. Bailiff’s 
control of foreigners. 61. 66. Hosting. 67. King’s purveyance. 
68. Claim of franchise. 62. 69. Use of the common law. 
63. 70-1. Shepway. 64. 72. Coronation claims. 


Ross (co. Wexford).— See Kilkenny. 

Roxburgh.—See Scotland. 

Rye.—There are severa sixteenth-century copies of an English custumal. 
Holloway in his ‘History of Rye’ (1847) prints from a copy dated 1568. 
The MS. he used was a copy made by Dr. Meryon from a British Museum 
MS. This MS. has not been found. There is in the Record Office a MS. 
of 1578, described in the Calendar of Domestic State Papers, Elizabeth, 
vol. 128. The two copies’ now kept at Rye are of the time of Edward VI., 
who is named. These have been used to correct Holloway’s version where 
necessary ; but Holloway’s modernised spelling has been allowed to stand. 
Lyon's version, printed in his ‘ History of Dover,’ ii. 844 sqq.,is probably an 
Inaccurate version of one of these MSS. An earlier text in 44 chapters un- 
finished, probably of Henry VII.’s time, is at New Romney, in a volume 
containing the Romney custumal of 1498. This MS., whose variants 
appear unimportant, has not been collated. ‘The Rye custumal resembles 
that of Winchelsea and Hastings. 

Salford. The charter of Randle de Blundeville, about 1280, is given, 
with a full account thereof, in Professor James Tait’s newly published book 
on Mediaeval Manchester. 

Saltash.—The charter of Reginald de Valletorta, temp. Henry III., is 
found in an inspeximus, Patent Roll, 5 Ric. II. pt. 1, m. 10, and is given 
in Luders's ‘ Controverted Elections,’ ii. 117. 

Sandwich.—This custumal was the model from which the larger part of 
the Fordwich custumal was copied. It was printed in Boys's ‘ History of 
Sandwich’ (1792), pp. 428-471, 495-579, from the Latin MS. at Sandwich, 
& small quarto volume written at the beginning of the reign of Edward IV.? 
It is the work of the town clerk, John Serle, who professes to be copying 
the work of Adam Champneys written in 1801. An allusion to the Statute 





! One of them is described in Hist. 2 The MS. is described in Hist. 
MSS. Comm. 5th Report, part i. p. 488. MSS. Comm. 5th Report, i. 568. 
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of Merchants (1283) as a new statute! lends support to the belief that tk 
custumal is really of Champneys’s time. But Boys, the learned Sandwi 
historian, points out that Serle has ‘interwoven of the older work ma 
observations and customs of his own time,’ and it has accordingly be 
treated as a fifteenth-century production. A version printed by Lyon in hi 
‘History of Dover,’ ii. 287-911, appears to be taken from the shortene 
English renderings which Doys inserts paragraph by paragraph. 

In the Cotton MSS. Julius B. iv. f. 74, and Julius B. v. are fifteenth- 
century copies of parts of Serle’s custumal, with some slight additions 
omissions, and re-arrangement. The chapters of Julius D. iv. are all in 
Latin. The MS. occurs at the end of a volume belonging to the corporation 
of Winchelsea. Julius D. v. eontains on ff. 1-27 an English rendering of 
some chapters, followed (f. 30 to the end) by a copy of the custumal in 
Latin and English in alternate paragraphs. A minute collation with Boys’s 
version has not been attempted, but the passages peculiar to Julius B. v. 
have been noted. . 

Scarborough.—In the Stowe MS. 797, f. 2 sqq., there is a long statement 
of the Scarborough liberties from the Yorkshire inquest of ‘quo warranto,’ 
1348. 

The contents are :— 


1. General claim. 2. Devise. 3. Market. 4. Gallows. 5. In- 
fangthef. 6. No duel in a plea concerning land. 7. Wife’s fine. 
8. Plea of vee de nam. 9. Dower. 10. Fresh force. 11. Writs that 
are pleadable. 12. Seaport pleas. 18. Coroners. 14. Toll. 
15. Compurgation. 16. Firma burgi. 17. Gild merchant. 18. Ap- 
peal to Magna Carta. 19. Gable rent. 20. Easements. 21. Right 
to approve the waste. 22. Relations to the Exchequer. 23. Burgess . 
not impleaded outside the borough. 24. Justicesineyre. 25. Mort- 
main. 26. Fair. 27. Manor of Falsgrave (&c.). 


Scotland.—The ‘Leges Quatuor Burgorum’ (the four boroughs being 
Edinburgh, Stirling, Roxburgh, and Berwick) were edited in the ‘ Acts of 
the Parliaments of Scotland,’ i, and by C. Innes in ‘ Ancient Laws of the 
Burghs,’ Scottish Burgh Records Society, i. The oldest MS. is that at 
Berne, of date about 1270.2, The Ayr MS. of the early fourteenth century 
yields a few additions. The ‘Laws of the Four Burghs’ are introduced by 
the statement that they are the laws issued by King David (1124-53). Like 
other statements of the kind, it cannot be accepted in its entirety. The fact 
that the early chapters of the code are identical, or nearly so, with the 
customs of Newcastle-on-Tyne, which claim to come from Henry I.’s time, 
will indicate that it is to these chapiers, and these only, that the statement 
in all probability really applies. A nucleus of laws deriving from the first 
half of the twelfth century has gathered to it other laws of many dates. We 
have accordingly adopted the date of the earliest MS. as a surer guide. 


1 Boys, Sandwich, p. 444. 
2 The MSS. are described in the preface to the Acts, 1. p. xxiv. 
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e old Scottish translation of these laws comes from a fifteenth- 
ry MS.! 

o ‘Fragmenta Collecta,’ edited by C. Innesin the above-named volume 
60-186), is a collection of scraps from various sources, and cannot be 
d to any one date.? One of the chapters (20) is dated 1295, and the 
ay come from about that time. | 
few additional scraps have been taken from a fifteenth-century Scotch 
ing of the Laws of the Burghis in the Cambridge University MS. Kk. i. 5 
21 sq.: the MS. is described in the ‘ Acts, i.p. xxv. A Latin MS. 
he Laws, of the fifteenth century, Dritish Museum Add. MS. 18111, 
| Sq., which was not used by the editors of the * Acts,’ has also yielded 
> further passages. 
hrewsbury.—A few notes are derived from a brief inspection of the 
ged series of court rolls. 
ampton.—The fourteenth-century French ordinances of the Mer- 
rild are printed in Dr. Gross's ‘ Gild Merchant,’ ii. 214-231. The 
ces of Oct. 17, 1348, reforming the use of the town court, are printed 
in the Hist. MSS. Comm. 11th Report, pt. 3, p. 9. 

Southwold.—Passages on the freeman's share in bargains are taken 
rom the sixteenth-century town bylaws quoted in * East-Anglian Notes and 
Queries,’ iii. 

Stirling.—See Scotland. Mr. Robert Renwick’s ‘Charters and other 
Documenis,’ 1124-1705 (1884), has also been used. 

Stockport.—Robert de Stockport’s charter, on the Salford model, is 
given with a full account thereof in Professor Tait’s book on Manchester. 
He argues for the date c. 1260 in preference to the date c. 1225 hitherto 
ascribed. 

Stockton-on-Tees.--In John Brewster’s ‘Stockton’ (1829), p. 82, an 

English version, obviously very imperfect, is given of an answer from New- 
castle-on-Tyne in reply to an inquiry made in 1843. The original has not 
been found. Pat. 16 Ed. III, quoted in Brand's ‘Newcastle,’ ii. 155, resembles it. 

Sunderland.— The charter of Hugh de Puiset, Bishop of Durham 

1154-95, is like that of Wearmouth. It is printed in Raine's ‘ Palatinate of 
Durham,’ i. 297. 

Swansea.—The charter of William de Braose, 1805, is taken from G. G. 

Franeis's * Charters granted to Swansea ' (1867). 

Taunton.—The customs of the borough are recorded in French in Harl. 
‘MS. 408, f. 212 sq., a collection of statutes probably of the late fourteenth 
century. The contents are :— 





i 1-4. Exclusion of foreigners from trades. 5, 6. Dailiff's duties. 
7. Election of officers. 8. Officers’ fees. 9. Amercement of tho 
reeve. 10. Bishop’s payment to sub-bailiffs, 11. Easements. 

` 12. Rules of pleading. 18. Taxation of amercements. 14. Trying of 
the panel of jurors. 15. Multure. 16. Bishop’s carting rights. 


1 Acts, p. xi. 2 Innes, p. iv. 
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17. Burghal claim to the town-ditch. 18. Watercourse. 19. Rental 
20. Suit of court. 21, 22. Brewsters’ toll. 23. Sale of woad 
24. Forestalling. 


Shillibeer's * Customs of the Manor of Taunton Dean' has also been 
referred to; some of the customs may be connected with burghal originals. 

Tenby. file charter of William de Valence, earl of Pembroke, d. 1265, 
is pan from an inspeximus on the Patent Roll, 49 Edw. III. pt.1., m. 11, 
in * E.H.R.' xiii. 102. The charter of Aymer de Valence, dated 12 Edi um 
is on the confirmation roll 1 Ric. III. pt. 2. 

Tettenhall Regis. — Àn English custumal of the manor was copied i in 1604, 
and is printed in J. P. Jones's * Tettenhall Regis,' p. 86, and in Toulmin 
Smith's ‘ Gilds,’ pp. 482-8. The customs contain some hints of an 
originally burghal freedom, though as yet no evidence is forthcoming to 
prove that this place was once a borough. The customs include the right 
to devise purchased lands, the separate examination of the wife to secure her 
consent toa fine, and a short term of prescription. There is nothing to 
show at what date the custumal was drawn up. 

Tewkesbury.—As stated above under Cardiff, a list exists of the privileges 
granted 1121-1183. This statement is not identical with that found in a 
charter given by Gilbert de Clare, earl of Gloucester and Hertford; (which 
of the earls of that name is the one in question is uncertain!). The charter 
was confirmed by Edward II. in 1814, and by Henry IV., on whose patent 
roll, 4 Hen. IV. pt. 1, m. 8, it is to be found. The enrolment is made in 
particularly bad Latin. 

Thomastown (co. Kilkenny).— The foundation charter, one of the usual 
Kilkenny type, from Thomas fitz Anthony, William Marshal’s steward, is on 
a patent roll of 82-8 Henry VIII. m. 9 (dorse) P.R.O. Dublin. The date is | 
probably about 1210. 

Torksey.—There are two Latin MSS. of Custumal I. The best version 
is a roll in the Cottonian Charters, ii. 14; the date appears to be after 
18 Edward III. Later matters, coming from Richard II.’s time, have been 
added. The other copy is in a fifteenth-century volume, Domitian xv., 
f. 152 b. Of this last there is a modern copy among the transcripts made 
for Sir F. Palgrave at the Record Office. 

II. What appears to be a distinct work in 84 chapters entitled ‘De 
consuetudinibus et usibus burgencium’ is found also upon the Cottonian 
roll. Its chapters 9-28 are included in Domitian xv. without separate 
title. 

The contents of Custumal I. are :— 


1. The lord's franchises. 2. Toll. 23. Sheriff and bailiff. 
4. Infangthef. 5. Burgage rents. 6. Bishop of Lincoln'sfee. 7-11. Toll. 
12-16. Passage. 17. Metes and bounds. 18-25. Piepowder court. 
26-7. Burghmote. 28. Lord's great court. 29. Sessions of the great 
court and burghmote. 80. Attachment. 81. Trespass of a minor. 





! The witnesses are not named. ` 
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92. Attachment of servants. 83. Essoin. 84-5. Compurgation. 
96. Inquest. 37. Dilatory exceptions. 88. Peremptory exceptions. 
99. Taxing of damages. 40. Choice of inquest or compurgation. 
41. Effect of not holding the court. 42. The parties may essoin each 
other. 49. Custody of prisoners. 44-5. Assize of bread and beer. 
46. Amercements. 47. Inquest of bloodshed. 48. Suit of court. 


The contents of Custumal II. are :— 


1. Use of a seal. 2. Devise. 3. Oath of fealty. 4. Burgess's 
power to distrain foreigners. 5. Monastic reapers' oath. 6. Hosting. 
7. Distraint. 8. Female traders. 9. Seignorialrights. 10. Waters 
of Trent. 11. Retrait lignager. 12. Pasture rights. 18. No inter- 
commoning. 14. Persons subject to ordinances. 15. Borough 
accounts. 16,17. Defamation. 18. Cutting trees on boundaries. 
19. Heirlooms. 20-21. Elections of officers. 22. Inheritance. 23. 
Fealiy. 24. No foreigners on inquests. 25. The borough and the 
wapentake. 26. Freeman's share in bargains. 27. King’s marshal's 
rights. 28. Size of nets. 29. Town clerk. 80. Dower. 81. Distress 
for rent. 382. Butchers. 83. Forestalling. 84. Foreign merchan- 
dise. 385. Writ of right. 36. Tithe and oblation. 


Wakefield.—The citations are from Mr. Baildon’s ‘Court Rolls of the 
Manor of Wakefield, vol. i., 1274-1297, published in the Yorkshire 
Archaeological Society’s Record Series, vol. xxix. The charter of William 
of Warenne, 1 Edward II., is cited from John Watson’s ‘ Earls of Warren’ 
(1782), ii. 59. | 

Wallingford.—The charter of [1] Henry II. is cited from an inspeximus 
of Henry III. printed in Brady's ‘ Historical Treatise of Cities and Burghs ' 
(1727) App. p. 16. 

Warton (Lancs.)—The charter of Walter son of William de Lyndesay, 
1246-71, was printed from a fifteenth-century MS. Lansd. 559, f. 140, in 
* E. H.R.' xvii. 293-5. 

Waterford.—The custumal is found in the fourteenth-century MS., 
Corpus Christi College, Cambridge, No. 405, ff. 203-236 b. It is a copy of 
the Dublin custumal, with fairly systematic variations in orthography. 
Although the MS. is inferior in point of correctness to that of the Dublin 
Chain Book by reason of the scribe’s mistakes and accidental omissions, it 
has been chosen for the purpose of our text because it has not been printed 
before, and because its Picardian forms have some philological interest. 
The proof that the scribe was a native of Picardy ! rests on his use of ch for 
€ before e and 4, e.g. chité = cité, che = ce; his use of c for ch before a and o, 
as cose - chose, callenge = challenge, cascun = chascun (he uses also 
checun and chescun); his use of g for j before a, as gardyn = jardin ; his E 
for ch, frank = franche, markes = marches ; his introduction of ? before e, as 





! On the language of Picardy sco picard dans le Ponthieu d'après les 
Bibl. de l'Ecole des Chartes, xxxvi, chartes des xiwt et xiv* srécles, 
xxxvii; Raynaud, Étude sur le dialecte 
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pier — pére, mier — mére, chier — cher, denier — dener, giens — gens. 
uses thorail = torail, and thounderie = tounderie; destreigndre, maing¢ 
testimoingne; but his orthography is throughout irregular. He writes 
for ¢¢ in most cases, his c and ¢ being distinct ; the ¢ of contek he conve 
more than once into c. 

The book of which this record forms part appears to have belongec 
the house of Hospitallers at Waterford ; it contains a great variety of me 
in many hands. All the municipal entries may at one time have forr 
part of a separate volume. The hand which writes the custumal begins 
f. 190 b with a confirmation, dated Ap. 12, 4 Edward IIL., of a Waterfc 
charter of 16 Henry III.! This is followed by a collection of Latin * p: 
visiones °’ for Waterford, copied from the Dublin Chain Book.? The cus 
tumal occupies ff. 209-932 a. On f. 282 b comes a list of tolls, also from the 
Dublin M$.? 

This is followed by some ordinances for Waterford (not derived from 
Dublin) in Latin and French, chiefly on the rate of labourers’ and builders’ 
wages, dated 20 Edward II. Next follows (p. 236a) the Bristol custumal. 

The latest date named in the passages relating to Waterford is 
4 Edward IIL, the date of the grant of a confirmation of a charter. It has 
been pointed out above (p. xxiv) that the Dublin custumal contains a chapter 
(97) which names certain burgesses whose dates are ascertainable. The 
chapter is adapted to the circumstances of Waterford thus :— 


* D'autre part nous chiteyns qe avoms achaté les fraunchises de 
la chité de Waterford, qi només somes per noun Jordan de Bristut, 
Andrew Gerard, Waleter Deveneys, Aleyn Eliot, Johan Astel, 
e plusurs autres hommes de la diste chité, avoms establi de part lui 
rois qe toutes les fraunchises avant nomez soient gardez sanez. 
blemure encountre ceux qe vendront aprés nous. 


Jordan of Bristol is named in a document of 1806.4 Andrew Gerard or 
Andreas Gerardi was one of the Frescobaldi named in a document of 1908.? 
Walter Deveneys is named in a document of 1801-2.° 

The description of the constitution which follows in the Dublin MS. is 
modified to suit the circumstances of Waterford. Twelve jurats shall be 
for the guard of the city, not counting the mayor and the bailiffs. The 
twelve jurats are to choose twelve young people, and the twelve young people 
are to choose six persons. The thirty thus selected are together to guard 
the city from damage. 

From the list of burgesses named, it seems probable that the Dublin 
custumal was adapted for Waterford soon after 1300. The MS. follows the 
Dublin MS. in naming sometimes the mayor and bailiffs, sometimes the 
bailiffs only. At Dublin, as has been pointed out, there may be in some 
of the chapters which do not name the mayor an indication that they 


1 Printed Chart. Hib. p. 22. 5 Ib. p. 99. 
2 Mun. Docs. Ireland, pp. 282-240. 6 Ib. p. 6, but not in connection with 
245. p. 128. Waterford. 


4 Cal. Docs. Ireland, 1902-1, p. 579. 
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e anterior to the grant of the mayoralty. It is not known at what 

"ford first had a grant of the mayoralty,! but in the Waterford MS. 

ese variations must be meaningless, and merely due to copying. 

r the table of contents see Dublin. 

has been made of later Waterford records printed in the Hist. 

om. 10th Report, App. v. p. 291 sqq., for instance the Liber 

mus at Waterford, containing English acts and statutes, 1865-1514, 
ed early in the sixteenth century; the Liber Secundus, 1407-1405, 

ie Ancient Customs of 1574. 

Vearmouth.—The charter of Hugh de Puiset, bishop of Durham 

95, is printed in the * Boldon Buke,' ed. Greenwell, p. xli. 

.—A confirmation of 1 John reciting the charter of Abbot Richard 

is in the Record Office Cartae Antiquae I. No. 27. The charter is 

ted in the * Cartularium Abbatie de Whiteby ' (Surtees Society), i. 212. 

Winchelsea.—4A fifteenth century version of the custumal, partly in Latin 

] partly in French, is in Cotton M8. Julius B. iv. ff. 15-21. The volume 

ms to have belonged to Winchelsea, as it contains ordinances made for 

le borough in the time of Henry VI. The custumal closely resembles that 
astings. 

yon in his ‘ History of Dover,’ ii. 370-887, gave an English version of 

| ustumal, the work of Thomas Hokernam, town clerk, 1557, the original 

of which has not been traced.? 

The contents of the custumal in Julius B. iv. are :— 


1-5. Choice of officers. 6. Coroner's inquest. 7. Acquittal by 
thirty-six. 8. Process of appeal. 9. Sanctuary. 10. Cutpurses. 
11. Suspicion of felony. 12. Attachment ofthe suspect. 18. Refugees. 
14. Extradition. 15. Attachment without suit. 16. Honest man’s 
goods in felon's keeping. 17. Assize of bread and beer, &c. 18. Ad- 
mission to the freedom. 19-21. Borough fine and wife's consent. 
22. Mortmain. 28. Binding over to keep the peace. 24. Pleas 
between foreigners. 25. Mainprise in plea of trespass. 26. Pro- 
cedure in plea of debt. 27. Plea of debt against executors. 28. Free- 
man’s right to arrest. 29. Process in execution and taxing of 
damages. 80. Delays in plea of debt between freemen. 381. Married 
woman as trader. 32. Real actions. 33. Writs that are pleadable. 
94. Stakement. 85. Waste. 86-7. Withernam and common letter of 
process. 38. l'reeman's share in bargains. 39. Withernam of 
brewers. 40. Borough recognisances. 41. Impleading of burgesses 
outside the borough. 42-3. Freeman’sshare in bargains. 44. Ward- 
1 ship. 45. Visitation of the borough hospital. 46. Common brokers 
elected, 47. Recourse to natural law. 


* Ryland, in his History of Water- known charters of Henry III. The 
_ ford, quotes an old verse in which mayor is first mentioned in the Cal. 
Edward I. is made the giver of the Docs. Ireland in 1289 (p. 855). 
mayoralty ; but he refers to ‘a charter ? Lyon's version is followed in W. 
of Henry III.’ as the source of the grant. D. Cooper’s Winchelsea, pp. 218-927. 
The mayoralty is not granted in the 
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Winchester.—The French MS. of the custumal, among the munimen 
of Winchester College, is described by Smirke, who edited it in tl 
‘Archaeological Journal, ix. 69-89, and dated it as of the late thirteen 
century. An English translation was made in the early years of Henry VI 
this has been printed in Toulmin Smith's ‘Gilds.’! A reference to tl 
‘forking’ essoin of coparceners has been supposed to date the custumal befc 
1275, when, by the Statute of Westminster I. cap. 48, this forking v 
forbidden. At Ipswich ‘forking’ is forbidden in the custumal, which dat 
from 1291. As the fifteenth-century Winchester translator gives the passag 
which refers to forking, it may even then have formed a valid part of th 
custom, for, as has been shown, it was sometimes the habit of translato: 
of custumals to correct points in their original which differed from current 
practice. Be this as it may, the date 1274 or 1275 appears unlikely, and 
1276 more likely, for it was in that year? that Edward I. restored to 
Winchester its constitution, such as it is described in the custumal. This 
would be a very suitable moment for the penning of this record; but a final 
decision as to the date could very possibly be arrived at if the contents of the 
Winchester city records were made known. 

If the paragraphs of Smirke’s edition be numbered, it will be found that 
the first forty-seven relate for the most part to the constitution and trade; 
the concluding section (chapters 48-52) deals with pleas concerning land, 
and it is from this part that our quotations are drawn. 

Worcester.— The ordinances dated 1467 are in Toulmin Smith’s ‘ Gilds,’ 
pp. 870-409. 

Yarmouth.—I. Owing to disturbances in the borough, some rules f.r 
its government were laid down, Rot. Cart. 56 Hen. III. (verso), and 13 Ed. I. 
No. 86. An English translation is given in Swinden’s ‘ Yarmouth,’ p. 181. 

II. Swinden has printed in full (pp. 186-154) a ‘copy of the old book of 
the laws and customs, translated out of French and (sic) English by Thomas 
Banyard, steward there, 1491.’ 

III. Swinden prints also in the English of his own time (pp. 155-171) 
another set of old customs derived from T. Damet’s cartulary made in 1580.* 

York.—The charter of Richard I. is printed in Drake's ‘ Eboracum,’ 
p. 204; some late statements on custom are in Widdrington’s seventeenth- 
century ‘ Analecta,’ ed. C. Caine. 

Youghal.—Caulfield’s ‘Council Book, 1610-59, 1666-87, 1690-1800,’ 
gives a seventeenth-century notice of * God's penny.’ 





1 There is à summary and descrip- ? Ann. Winton. p. 121. 
tion in Hist. MSS. Comm. 6th Report, ? Bee Hist. MSS. Comm. 9th Report, 
app. i. p. 602. app. i. p. 804. 
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The plan followed in the present volume, namely, that of arranging 
the extracts on borough custom according to their subject-matter, has 
certain obvious advantages, but it has to be acknowledged that these 
accompanied by some drawbacks. It seemed desirable to bring 
er matter which has already been printed and matter which 
not before been printed, and to arrange the whole in a logical or 
l rather than a chronological or topographical order, for new light 
3 on difficult passages when the customs of various towns con- 
cerning the same matter can be read together. It is only by a 
comparative method that we can discover whether or no borough 
“customs conformed to a like pattern. If it had been decided to print 
only a few custumals in their entirety from MS. sources hitherto 
unused, a good deal of matter must have been included which is not 
strictly relevant to our subject, as it was the habit of town clerks to 
record in the ‘ custumal’ many items of local interest which were not 
of the nature of customary law. By excluding this irrelevant matter, 
it has been possible to find room for a larger quantity of illustrative 
passages. But the appropriate passages have had to be arranged and 
brought under their rubrics, without regard to the sequence of the 
subject-matter in the MSS.; and a certain measure of risk attends 
this course, the risk that the importance of context may be over- 
looked. The unprinted custumals certainly deserve to be known in 
their entirety, and in attempting to make known the contents of these 
custumals by means of extracts we have inclined to the side of liberal 
inclusion. The obscure passages have been given, and one or two 
extracts have been included which need local knowledge for their 
due interpretation; but the wish to represent each custumal as fully 
as possible has prevailed over prudence, and it is partly in the hope 
that these passages may become more intelligible hereafter that they 
have been printed here. By way of giving some sort of clue (though 
it can be only a very indifferent one) to the general contents and 
the sequence of the contents of the MSS., the subject-matter of each 
paragraph of the MS. has been briefly indicated in the List of Sources. 
Further, an apology for the principles of the arrangement may be 

needed. They do not pretend to be scientific and are no doubt open to 
Criticism at every turn. Many extracts * will perchance be disorderly 

shufiled in under such of the distributions as may not be so proper for 

them.’ Some peculiarities may perhaps be defended on the ground that 
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the principles determining the arrangement of a medieval code are not 
the principles which modern lawyers would adopt, but some are in al 
likelihood not to be defended, and due to confusion of thought. It is 
hoped that the index may supply many of the deficiencies of the table 
of contents : the alphabet should be the least irritating of codifiers. 

It should also be pointed out that in a collection of this kind 
derived from many quarters, it has not always been possible to revise 
the proof with the original MS. as is always desirable. 

Lastly apology may be due for the omission of all attempt in this 
introduction at verbal definition of the term ‘borough,’ and for the. 
seeming laxity of interpretation which has admitted to the burghal 
dignity some places which perhaps were not boroughs. An attempt 
to define the technical term ‘ borough’ would involve a lengthy dis- 
cussion of origins unsuited to the present time and place. Our 
citations range from the tenth to the seventeenth century, and in the 
lapse of centuries the changes in the meaning of some important 
words, of frequent occurrence here, have been many. Where certain 
features, seemingly characteristic of borough custom, have been 
detected, these have been pointed out, regardless of the fact that the 
place to whose custom they belong, cannot definitely be proved ever 
to have been a borough. The custom of Tettenhall Regis is a case 
in point. The liberty thus taken can be defended on the ground that 
it depends largely upon accident whether we can or cannot prove 
directly that a place was a borough at any given time in the Middle 
Ages. Indirect evidence must also be considered. An even greater 
liberty has been used in the admission of the customs of districts 
such as Archinfield and Kemmes ; the defence is that there is evidence 
pointing to the fact that these districts were settled upon a system 
analogous to that of the borough. 

In the matter of accents and generally in the printing of French 
MSS., the principles adopted by Professor Maitland in his introduc- 
tion to the Year Books series have been followed. 





The names of those who have been good enough to help me to 
obtain texts of particular custumals are mentioned in the List of 
Sources. I have also to thank the Master and Fellows of Corpus 
Christi College, Cambridge, for leave to print from their MS. No. 405, 
and the Master and Fellows of St. Catharine’s College for leave to 
print from Rough’s Register. I have to acknowledge the courtesy of the 
town clerks and others who have made arrangements for my con- 
venience in working at the MSS. under their custody. I desire also 
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my grateful acknowledgments to the Secretary of the 
leby for his kind help; to Dr. Charles Gross for many 
of promising sources; to Dr. Braunholtz for advice on 
i ts in the Old French custumals; to Dr. Sharpe for help 
th the MSS. at the Guildhall, London; and to Messrs. 
8 reader for valuable corrections and suggestions. 
a reason why I may not seek to acknowledge how much 
e constant help of Professor Maitland, for to do so is to 
; he has aided and abetted trespass: trespass there must 
one of the laity untaught in the law ventures upon this 
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BOROUGH CUSTOMS. 


I. PERSONAL ACTIONS. 


CRIME AND TORT. 


(1) HUE AND CRY. 


par jour ou par nuit, chascun veisyn qi ne veint pas al cry comme 
aison est, serra amerchié a dim. marc. par loi de la chité. E chelui 
i fest le hu et le cry serra amené a la prisoune e hors de la prisoune 
a replevi, si issint ne soit qe l'em vodereit occire ou debruisser sa 
son, ou lui vousit autre mal faire, ou ! par hont ? lui convenissit a 
he lever hu et ery, e qe les veisyns entour lui p[o]ient porter 
testimoingne devant le bailhfs. E se il fache hu e cri où nul mestier 
ne soit, il irra a la prisoune, e se il eit nul amy qe lui voille replevir il 
puet bien, e si est la merchie xs. E se il n'ait riens dont lever les x s. 
il avera la prisoun xl. jours. E se il veut plus demorer en la chité, il 
trovera bien suerté qe mal ne damage ne hu ne cry ne sourdra noiant 
pius par lui ne par nul de seens. E se il che ne purra faire, il lerra 
la vile a touz jours sans nul retorner.? 

Of the hue-—Furthermore if hue and cry be raised by day or by 


night, every neighbour who does not come at the cry, as reason 
demands, shall be amerced 6s. 8d. by the law of the city. And he 


be replevied out of prison :—and this unless his life was in danger or 
his house broken into, or other injury was threatened whereby he was 
forced to raise the hue and cry, and provided the neighbours round 


! The ou is superfluous and is 2 Dublin ount. 
omitted in the Dublin version, 3 Dublin recourer 
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Waterford, cap. 51.— De IHutesio. D'autre part si hu et cri soit levé m ^ 
about). 


who raises the hue and cry shall be brought to the prison, and shall ` 


1340 
(about). 
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about can bear witness for him before the bailiffs. And if he makes 
hue and cry where there is no need, he shall go to prison, and if he 
has any friend who will replevy him, he very well may be replevied, 
and then the amercement is 10s. And if he has nothing whereon 
the 10s. can be levied, he shall stay in prison forty days. And if he 
wishes to go on living in the city, he shall find good security that no 
harm or mischief or hue or cry shall in any way arise again through 
him: or any of his people. And if he cannot do this, he shall leave 
the town for ever and shall never come back. 


Norwich, cap. 5.—De clamore et utesio levato et qualiter sequi debeat. 
Item de utesio et clamore levato in civitate de die vel de nocte pro 
aliqua felonia vel roberia faeta in civitate memorati (sic) vel in suburbio 
ejusdem, fiat secta statim per homines qui sunt de fidelitate domini 
regis quousque capiatur ille contra quem levatum fuerit vel se legi 
attachiaverit et justiciare velit. 

Of the hue and cry raised and how it ought to be pursued. Concern- 
ing hue and cry raised in the city by day or by night for any felony or 
robbery done in the aforesaid city or its suburb, let suit be made 
immediately by men who are of the fealty of the lord king, until the 
man be taken against whom the hue was raised, or until he is attached 
to the law and will stand to justice. 


(2) ARREST AND ATTACHMENT. 


Arrest in a Soke.’ 


London Libertas, cap. 4?— Vicecomes civitatis pecuniam alicujus 
retinere vel disturbare non presumat, nec habet aliquem in socna manen- 
tem ad regis placita invitare vel justiciam de eo facere, donec custos 
illius socne in qua manserit de recto tenendo vicecomiti defecerit; 
nisi eum in regis socna aperte et patenter forefacientem invenerit. 


The sheriff of the city shall not venture to withhold or molest 
the chattel of any one, nor may he summon any man dwelling in a 
soke to the king's pleas, nor do any justice upon him, until the warden 
of that soke in which the man dwells has made default in doing 
justice [and has thereby forfeited that cause] to the sheriff, unless 
indeed the sheriff finds such a man openly and manifestly doing 
wrong in the king's soke.? 


! Similar rules, but with a more ? The city's soke. See below, p. 103. 
special application, are given below, For the elaborate settlement with regard 
pp. 102-4. to attachments in the bishop’s soke of 


2 Liebermann, Gesetze der A. S. p. Cornhill, 1228, see Liber de Antiq. Leg. 
674. p. 243, 
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Exeter.'— The mayer and commonaltee . . . shall have power for 
er to -9 somnes, attachementes, and arestes yn the hieways and 
etes . except the waies and stretes withyn the seid church and 
rch - being withyn the olde boundes . . . of all persons theire 
and catelles, except the seide bysshop deane and chapitre . . . 
dall the mynestres . . . and theire famyliar servantes . . . and 
le tenantes of the seid bysshop. 


Hereford, cap. 92.—Item usi sumus quod si aliquis malefactor vel 
iaxime latro aliquis se declinat ad aliquod feodum citius quam 
laliud in civitate vel suburbiis, et ibi moram fecerit vel si latens fuerit 
1 Eum, in tali easu et consimili omnes ballivi eujuscumque 
gerint feodi ipsum debent capere et mittere gaole cujus[cumque] 
eodi fuerit mittendus.? 

It is our wont that if any malefactor, and more particularly a 
thief, betakes himself to one fee rather than another in the city or 
suburbs, and there makes stay, or is in hiding as a fugitive, in such 
ease and the like, all the bailiffs of whatsoever fee ought to take him 
and send him to the gaol of whichsoever fee he ought to be sent to. 


Plaintiff’s Power of Arrest. 


Kilkenny, cap. 24.—Item clamant quod si aliquis burgensium con- 
queri voluerit de aliquo de quocunque placito seu ad sectam, quod 
ile burgensis qui sic conqueri voluerit, predictum defendentem 
arrestari potest donec adventum servientis ville predicte, ita quod 
officium suum facere potest modo debito. 


They claim that if any of the burgesses wishes to charge any one 
concerning any plea, or at his suit, that burgess who thus wishes to 
plead can arrest the aforesaid defendant until the coming of the 
serjeant of the aforesaid town, when he may execute his office in due 
manner. 


Dublin.*—It is ordined bi the saide semble * that no freman, whate- 
Soever condicion he be of, within this cite, shall not arrest none other 
freman densyne within the saide cite, upon the payn.. . of 3s. 4d. 

Gieff anny freman arrest a foren person or persones at the sute of 
eny person within the fraunches of the saide cite, or els for any other 
cause, gyff he mete with anny serjaunt of the said cite after the said 


' Shillingford's Letters, p. 188, an special application, are given below, 
agreement made between the bishop, pp. 114, 150-1. 


dean, and chapter, and the town. 4 Cal. Dublin Records, ed. J. T. 
? MS. mittend’. Gilbert, p. 375. 
* Similar rules, but with a more 5 Semble = assembly. 
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arrest, to delyver the said person or persones so arrest to the se 
serjaunt, and halfe his fees that he hath receivit for his arr 
and gyeff the said freman mete with no serjaunt, that then he to bry 
the said person or persons to the geyle of the said cite, and to del; 
hym or them so arrested to the geyler of the same, with halfe 
fees. 


Arrest of a Man bound over to keep the Peace. 
Winchelsea, cap. 23.'—Nota pur pes le roy. Item si homme 
demaunde le pees du roy d'un altre, le mayr luy dorra le pees ; si altre 
fois contre cele pees mesface, toutz yceux qe doivent foialté au roy 
ount poayr de mettre l'attachement et luy emyner a la prison et 
illioques par xl. jours; et a la primer pees demandé soyt il mys a 
pleggis de tyner la pees, et [si] mesface et ne soyt mye trové, ses pleggis 
averount mesme le pun[i]eement come le mesfesour devoit avoir. 


No translation is supplied, as the next entry is an Engli 3h 
rendering of the same statement. 


Hastings, cap. 28.— Howe the kynges pease hought to be observed. 
Iff a man aske suertie for the kynges pease of any person, the bayle 
shall receve his complaynte & charge the partie complayned of to 
kepe the pease suerlie after the forme that it is requyred; and if the 
person so charged with the pease offend after that, every person that 
hathe faythe unto oure lorde the kynge hath laufull power within the 
fraunchise to make attachement upon that person so offendyng, & so to 
bryng hym in to prison, & shulde he abyde xl. dayes; & at the first 
axsyng of the pease the partie muste be put to suertie to kepe the 
pease truelie ; and if he offende & then cannot be founde, his suerties 
shall have the punysshement that the mysdoer ought to have [and 
also make fine to the town ].? 


Arrest without Suit.’ 


Romney, cap. 8.A—Contak en presence jurés. Item usé qe si 
contak ou riote soit fait en presence des jurés ou de ascun juré, lez 


1 Similarly Rye, cap. 32 (see Hollo- 
way's Rye, p. 147, and Lyon's Dover, ii. 
p. 955), which requires that the com- 
plainant shall swear that he stands in 
bodily fear. 

? The clause in square brackets 
comes from Rye, cap. 82. 

3 At Beverley in 1408 (Seld. Soc. 
xiv. 10) a burgess might not be attached 


for a trespass in breach of the peace 
unless the trespass was in the bailiff’s 
presence and the plaintiff would prose- 
cute. If there were no prosecutor, the 
offender, whether stranger or burgess, 
went quit at the lord’s suit. 

* The Lydd rule (15th century), eap. 
60, is similar, and adds the fees of the 
serjeant from each of the parties, vary- 
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jurez ou juré pount atacher lez partiez en mayntenonce de la 
re seigneur le roy et lez amener a prisoun et lez delivrer a 
msemblement od la cause ; et le dit bailif le receyvra et mettra 
'arde tank l'un et l'autre partie ount trové bone surté de la pees, et 
ceo soiont ils delivrés, et le serjant du bailif avera soun fee de l'un et 
re; et tiel atachement puet chescun juré faire en absence du 


Strife in the presence of jwrats.—lt is our wont that if strife 
or riot take place in the presence of the jurats or of a single jurat, 
the said jurats or jurat may attach the parties in defence of the 
peace of our lord the king and lead them to the prison and deliver them 
to the bailiff and state the cause of the arrest; and the said bailiff 
shall receive them and put them in ward till both parties have found 
good security of the peace, and hereupon they shall be delivered, and 
the serjeant of the bailiff shall have his fee from either party ; and 
such attachment every jurat may make in the absence of the bailiff. 


Winchelsea, cap. 15..—Potest vero ballivus attachiare hominem 
sine seeta ubi viderit quod traxerit sanguinem ab aliquo violenter, sed 
jon potest eum in carcerem ducere [ni]si laesus sequi voluerit, sed 
potest ipsum ad pleggium ponere pro pace observanda. Et si quis 
propter effusionem sanguinis attachiari noluerit sed rescussum fecerit 
ballivo, debent major et jurati ipsum adjuvare cum ad hoc requisiti 
fuerint ex parte domini regis. Et potest major et quilibet juratus 
illud et idem facere, eum aliquos viderint pugnantes vel pacem domini 
regis in aliquo perturbantes. 

No translation is supplied, as the next entry is an English 
rendering of the same statement. 


-— A Hastings, cap. 21— How the bayle may attache a man withoute sute. 
And where as the bayle seethe any person drawe bloode in waye of 
violence of another person, he may attache hym but he may not 
reteyne him in prison but yf the partie greved wyll complayne; but 
the bayle shall putt hym to swertie to kepe the pease; & if any 
person for drawying of bloode make rescuse agaynste the officer what 
tyme he shulde be attached, all the jurates muste of right helpe hym, 
& every jurate hathe power to attach when they see the pease 
perturbyd.? 


ing according to the gravity of the Sandwich (Boys), p. 471, give substan- 

disturbance. The Romney rule (1498), tially the same rule. 

cap. 52, resembles that of Lydd (Lyon's 2 Ryo, cap. 23, resembles Winchelsea, 

Dover, ii. 385). but gives the authority to the mayor 
! Fordwich (Woodruff), cap. 99, and or any of the jurats.. 


15th 
century. 


1461- 
1483 


1483 
(about). 


15th 


century. 


1486. 
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Hythe, cap. 25.—Item le bayllyf ad power d’athachier celuy qi 
treit cotell ou autre arme encountre le peas en sa presence sat 
autre sewte. 


The bailiff has power to attach, without other suit, one who dra: 
a knife or other weapon against the peace in the bailiff's presence. 


Arrest on Suspicion. 


!Fordwich, cap. 91.’—Sciendum itaque est quod si sint aliqui 
suspecti majori et juratis propter aliquod furtum vel hujusmoc | 
malum factum in dieta villa vel extra in terra vel mari, sive aliqui 
venientes ad dictam villam malamque famam gerentes in forinseco, 
debet major ipse et jurati attachiare ipsum et tradere ballivo in 
carcerem. . . . Et ipsi sie attachiati incarcerentur per dies aliquot 
juxta malam famam suam quam habent sive majus vel minus. 


Be it known likewise that if any be suspected by the mayor and 
jurats of any theft or like wrong done within or without the said 
town on land or sea, or if any come to the town bearing ill repute in 
the foreign, the mayor and jurats ought to attach him and hand him 
over to the bailiff to be put into gaol. . . . And these persons thus 
attached are to be imprisoned for a few days, more or less, according 
io their repute. 


Hereford, eap. 104.— Et si aliquis forinsecus veniet inter nos durante 
insidiacione de quo habeatur suspicio mali, licet levis sit suspicio, 
capiatur per ballivum capitalem vel per constabularium pacis vel per 
aliquem de nostris propriis concivibus sive de die sive de nocte et 
ducatur ad gaolam. Et si convictus fuerit, publice mittatur domino 
regi ut prius, vel redempcio de eo capiatur ad voluntatem nostram, 
vel jactetur ultra muros. 


And if a foreigner comes in among us in time of civil strife, and 
he is suspected, although only slightly suspected, be shall be taken by 
the chief bailiff, or by the constable of the peace, or by another of our 
own citizens, by day or by night, and shall be led to gaol. And if 
he be convicted publicly he shall be sent to the lord king as 
above, or ransom shall be taken from him at our pleasure, or he 
shall be cast beyond the walls. | 


1 Also Sandwich (Boys), pp. 466-7. they find security. 
Similarly Hastings, cap. 18; Winchelsea, 2 The grammar of the text as printed 
cap. 11; Rye, cap. 20; and Norwich, in Woodruff has been amended. 
cap. 8, where the suspected are kept till 
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How a suspected Foreigner can prove Good Fame. 


Romney, cap. 15.!—Estrange en leu suspicenous. En cas ge celui 
pecionous (homme estrange qi demeurge en la vile en leu suspecio- 
is 2) die q'il est homme de bone fame et de bone condicoun, ait il 
r resonable a quere de soun pais lettre de boun conversacioun south 
l autentyk, ou south xii. sealz de lez plus vailonz de la vile dount 
ost, et donk demeurge en vile com homme de bone fame et de boun 
ondicioun et autrement nyent. 


A foreigner in a suspicious place.—ln case this suspicious 
character (7.0. a foreign man who dwells in a suspicious part of the 
town) says that he is a man of good fame and of good station, he shall 
have a day reasonably fixed, by which date he must get a letter 
certifying to his character from his native country, under an authentic 
seal,? or under the seals of twelve of the best of the town from which 
he comes; and then he may dwell in the town as a man of good fame 
and good station, and not otherwise. | 


Felony in the Foreign. 


London. Liber Albus, p. 405.— De attachiamento pro felonia in comitatu 
forinseco facta. The sheriffs of London are attached to come before 
the king's Council and say why Alan de Cupildiehe of the county of 
Lincoln was attached by them in the city of London. They plead 
that William de Odyham appealed Alan before the coroner of London 
for slaying his uncle at Boston fair, and that they attached and 
imprisoned Alan *as well they might according as iheir predecessors 
(antecessores) had done in the like case.’ They are commanded to 
produce precedents and allege four. Therefore it is awarded by the 
Council that the said attachment is lawful. 


Fordwich, MS. F. 46, cap. 14, § 3—Item clamant quod si latro qui 
fecerit feloniam extra libertatem et prosecutus fuerit pro dicta felonia 
in dictam libertatem, et‘ illi qui sequi voluerint versus eum pro dicta 
felonia facient sectam suam coram -majore, ballivo, et juratis, et sic 
procedent versus dictum felonem ad judicium quousque acquietatus 
vel per consuetudinem diete ville convictus fuerit. Et catella dicti 


! So also Romney (1498), cap. 64 the foreigner after the third night. 


(Lyon, cap. 60). ? Probably the seal of the borough 
* This phrase comes from the pre- or of the chicf officer of the borough. 
ceding paragraph, which gives the com- * The et is superfluous. 


mon rule that the host must answer for 


1352. 


March 
1299. 


14th 
century, 
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felonis si que fuerint postquam convincatur sunt domino Regi 
forisfacta, puta domino ville. 


$ 4. Item clamant quod si latro qui! pro aliqua felonia extra 
dictam libertatem facta captus fuerit, et illi qui, dietum latronem 
vinetum duxerint et? cum eo in dietam libertatem sic introierint sine 
licencia majoris, ballivi, et juratorum ville predicte, tunc ballivus cum 
majore et juratis dictum latronem attachiabunt et in prisona domini 
regis infra dietam libertatem detinebunt, quousque illi qui sic dictum 
latronem duxerint, fecerint finem de x. s. pro le vorveng, unde 
medietas domino abbati et aliam medietatem communitati dicte ville. 
Et post finem factum et per eosdem solutum, dietus ballivus eum 
majore et juratis dictum latronem ad finem libertatis eorum ducent 
et ibidem illis qui prius ipsum duxerunt deliberabunt. Et si qui in 
casu simili aliquem felonem ad finem diete libertatis vinctum 
duxerint, et volunt dictam libertatem ingredi et petere licenciam cum 
majore, ballivo, et juratis, dicti major, ballivus, et jurati dictum felonem 
non vinctum per medium dicte libertatis ducent usque ad finem 
ejusdem libertatis, et ibidem illis hominibus qui prius ducebant ipsum 
indilate deliberabunt. 


They claim that if a thief who has committed a felony outside 
the liberty is prosecuted for the said felony within the said liberty, 
those who wish to sue against him for the said felony shall make 
their suit before the mayor, bailiff, and jurats, and so proceed 
against the said felon to judgment, until he is acquitted or convicted 
by the custom of the said town. And the chattels of the said felon, 
if there are any, after he has been convicted, are forfeit to the lord 
king, as the lord of the town.* 

They claim that if a thief has been taken for any felony done 
outside the said liberty, and those, who lead the said thief bound, 
enter thus with him into the said liberty without leave of the mayor, 
bailiff, and jurats of the aforesaid town, then the bailiff, with the 
mayor and jurats, shall attach the said thief, and shall keep him in 
the prison of the lord king within the said liberty, until those who 
thus led the said thief have made fine of 10s. for the forfang, whereof 
a moiety belongs to the lord abbot? and the other moiety to the 
community of the said town. And after the fine made and paid by 
them, the said bailiff with the mayor and jurats shall lead the said 
thief to the boundary of their liberty, and there shall deliver him to 
them who first had him in charge. And if any in like case should 





! The qui is superfluous. 4 Compare the Fordwich rule below, 
? The e£ is superfluous. p. 69. 
? Forfang = reward for rescuing * Theabbot of St. Augustine’s, Can- 
stolen property; cf. Gesetze der A.S., ed. — terbury. 
Liebermann, p. 388. 
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lead a felon bound, up to the boundary of the said liberty, and wish 
to enter the said liberty, and crave leave to do so from the mayor, 
bailiff, and jurats, the said mayor, bailiff, and jurats shall lead the 
said felon unbound through the midst of the said liberty as far as the 
end of the said liberty, and there they shall deliver him without 
delay to those men who first had him in charge. 


Torksey I. cap. 4.—Item dicunt quod si aliquis sit captus infra 
ertatem de Torkesaye cum aliqua re quod (sic) furtive furavit extra 
ertatem de Torkeseye et vult ponere se super inquisitionem de Tor- 
eseye, utrum sit secta vel non, ballivus debet capere inquisitionem 
t eum judicare secundum quod inveniet ipsum culpabilem. 

They say that if any one be taken within the liberty of Torksey 
with any goods that he furtively stole outside the liberty of Torksey, 
and if he will put himself upon the inquest of Torksey, whether there 


is suit or not, the bailiff ought to hold the inquest and judge him 
according as he may find him guilty. 


Extradition. 


Waterford, cap. 72.'—5Si le prud'omme prent a mayn chelui qi 
feloun est, e il escape, e si le prud'omme lui fait quere e il lui poet 
trouver, il l'amenera arrire a la chité: e se il ne le puet? 
amener par sa force, il aura lettres de la vile de lui prendre en quele 
lieu q'il soit trové, e le prud'omme serra quites de la merchi por sa 
sywte. 


r 


L 


And if the prud'homme has become pledge for a felon who 
escapes, if the prud'homme causes him to be sought for and can find 
him, he shall bring him back to the city, and if he cannot bring him 
baek by his own force, he shall have the town's letters to cause him 
to be taken in whatever place he may be found, and the prud'homme 
shall be quit of amercement because of his pursuit. 


Winchelsea, cap. 14?— Cum aliquis homo de dicta -libertate vel 
extraneus fecerit aliquam feloniam infra libertatem predictam et 
[ex] eadem fugerit, potest major mandare pro eo, in quocunque dominio 
vel libertate fuerit in regno Anglie extra libertatem sancte ecclesie, et 





! See below, p. 101, for the earlier 
part of the chapter. 

? Trouver is inserted in the Water- 
ford MS., but omitted in the Dublin 
version. 

3 Also in Dover, cap. 6, $ 4. Hythe, 
cap. 4, has the same clause in French, 
but it is almost indecipherable. See 


also Rye, cap. 22, and Fordwich, cap. 
98 (Woodruff, p. 275); l'ordwich does 
not name the exception.  Fordwich 
(Woodruff, p. 254) says that if a stranger 
injures the liberty and escapes, he can 
be sought out by the warden of the ports, 
who could inflict a fine of 107. under the 
charters. 
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erit sibi deliberatus juxta usum libertatis ville prediete ad eand 
reddit[ur]us et justiciam pro suis delictis juxta consuetudines x 
prediete recepturus, et sic ab antiquo concescit (sic) hucusque usitatt 


The next is an English rendering. 


Hastings, cap. 20.—And if any fraunchysed man or forener do; 
felony within the fraunchyse and fle oute of yit, the bayle may ser 
for hym in whate lordeshippe so ever he be in, or libertie, except t 
libertie of holy churche or seyntuarie of holy churche, and he m 
by the lebertie [and] privelage of the v. portes be delyvered and 
be justified after his defautes acordyng to the laudable custome an 
antiquytie consuetude in dayes before tyme used. - 


(3) A BURGESS'S OFFENCE OUTSIDE HIS BOROUGH. ! 


Wearmouth, cap. 5.—Si quis burgensis calumpniatus fuerit, infr 
burgum placitet, nisi excessum in alio burgo fecerit, ubi retentus ve 
per plegium positus fuerit, et nisi curia ejusdem burgi de recto defe- 
cerit, et nisi placitum ad coronam pertinuerit. 


If a burgess be challenged, he shall plead within the borough 
unless he did wrong in another borough and was arrested or put in 
pledge there, or unless the court of the said borough? fails of right, 


or unless the plea belongs to the crown. j 


Half the Jury to be Burgesses.’ 


Kilkenny, cap. 6—Clamant eciam quod si aliquis burgensium ville 
predicte implacitatus fuerit coram quocumque judice de transgressione, 
debito, compoto, convencionibus seu de aliquibus aliis contractis in 
forinceco factis, vel judicatus fuerit de felonia vel de conspiracione in 
forinceco facta, et placitaverit ad patriam, medietas juratorum illius 


! The many charters which forbade 
the impleading of burgesses outside their 
boroughs have not been quoted. In the 
twelfth century charters the active form 
‘placitare’ clearly stands sometimes for 
our ‘be impleaded.’ But in the case of 
Yarmouth, a royal letter explains that 
both the pleading and impleading of bur- 
gesses outside the borough are forbidden 
by the charter. Cal. Pat. Rolls, 1285, 
p. 182. 


mme 


? 4.6. the borough of Wearmouth. 

3 It may not be improper to com- 
pare the Laws of the Dunsete. Lieber- 
mann, Leges A.-S. p. 877, cap. [8, 2]: 
‘XII lahmen  seylon  riht tecan 
Wealan J Ainglan: VI Englisce J VI 
Wylisce, Twelve (judgment-finding) 
lawmen shall do justice to Welshmen at 
law with Englishmen of the Dunsæte 
district, 6 English and 6 Welsh. 
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patrie erit de burgensibus ville predicte et alia medietas de forincecis 
ubi faetum illud supponitur esse factum.! 


They claim also that if any of the burgesses of the aforesaid town 
be impleaded, before whatsoever judge, of trespass, debt, account, 
coyenants, or of any manner of contracts made in the foreign, or be 
adjudged of felony or of conspiracy in the foreign, and should put 
himself on the country, half of the jurors of that country shall be bur- 
gesses of the aforesaid town and the other half foreigners, of the place 
where the said deed was supposed to be done. 










Hereford.’—Assise ille jurate et inquisiciones de hiisquein dicta liber- 
tate civitatis vel suburbii ejusdem fuerant emergentes, per homines ejus- 
dem civitatis et in eadem civitate solummodo fiant, nisi res ipse tangant 
dominum regem, heredes suos seu communitatem ejusdem civitatis, et in 
illo easu debemus secundum antiquas consuetudines nostras, que tales 
sint, quod medietas inquisicionis seu jurate sit de communitate pre- 
dicta et alia medietas sit de civitatibus vel burgis aliis vel villis propin- 
quioribus nostre? condicionis. 


Assizes, juries, and inquests, arising on matters concerning men who 
live in the said liberty of the city or the suburb thereof, shall be made 
only by men of that city, and in that city, unless the matter concerns 
the lord king, or his heirs, or the community of the city, and in that 
case we ought to make them according to our ancient customs, which 
are these : that one half of the inquest or jury shall be of the said com- 
munity, and the other half of other neighbouring cities or boroughs or 
vills which are of our condition. | 


(4) THE BOROUGH AS AN ASYLUM. 


London Libertas, cap. 10, $ 2.—Servare debent [cives] civitatem sicut 
refugium et propugnaculum regni: omnes [enim] ibi refugium et 
egressum habent. 


! This custom was sanctioned in 
26 Edward III. in a plea of the crown 
held before Philip de Grendon, steward 
of Kilkenny, fully reported in tho Kil- 
kenny Liber Primus (not foliated). Cf. 
below, p. 201, on the London mixed in- 
quest, with a restricted application. The 
usual rule that in the trial of a burgess 
all jurors must be burgesses is in Bristol, 
cap. 4 (1240); cf. Dunstable (1227), 
Ann. Dunst. p. 105, and many royal 
charters. In some cases, as Grimsby 


(1319), the exception is made, ‘nisi res 
ipsa tangat nos vel heredes nostros aut 
communitatem burgi illus.’ <Attaint 
will be treated in Vol. II. 

2 Similarly Rhuddlan, to which 
borough this rule was sent. For the 
Colchester assize of land by six bur- 
gesses and six outsiders, see Bracton, 
Note Bk. 779, and see the Dunwich 
charter of 1200 (Kot. Cart. p. 45) on 
amerceinents assessed by a similar body. 

3 Printed nostris. 
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The citizens ought to preserve the city as a refuge and as the 
defence of the realm, for all there have refuge and [liberty of incoming 
and] outgoing. 


Dover, cap. 28.— Nota de indictamentis in forinses (sic). Also they 
cleyme that yif any man be endyted of felonye in foreign or baronye 
and come into her franchyse, he shall not be attached ne arrestyd 
whiles he beryth hym there resonably, without that sute be made unto 
hym in due fourme. 


Hythe, cap. 6.—Item si ascun soit endité en foren de felonie fait 
et viegne dedins la fraunchise pur covertoure de ycelle, si tost cum le 
baillyf et jurretz sount apparceu de verité, luy facent voyder la ville. 


If any one be. indicted in the foreign for a felony and come into 
the franchise for refuge, as soon as the bailiffs and jurats are aware 
of the fact, they shall make him quit the town. 


Winchelsea, cap. 13.—Item sciendum est quod cum aliquis sive 
liber sive extraneus pro aliqua felonia vel transgrescione! in forincico 
facta, vel pro eo quod fuerit in forinceco fugiens ad dietam villam 
causa refugii, non solet attachiari sine secta dummodo bene et fideliter 
se habuerit infra dietam libertatem, nisi fuerit quod custos quinque 
portuum mandaverit quod attachietur assignans causam. Et si potuerit 
invenire vi. manucaptores qui ipsum volunt manucapere ad habendum 
corpus suum infra dietam libertatem quandocumque postulatus fuerit 
si quis versus eum sequi voluerit, dimittatur ei a presona (sic). 


No translation is supplied, as the next entry is an English 
rendering of the same statement. 


Hastings, cap. 19, § 2.— Of any person comyng into the toune because 
of tewyscyon for offence done in the foreign. Be yit understonde that if 
there be any person that denesyn is or forener fleying into the toune 
or libertie by cause of refuge for any felony or trespas done in the 
foreyn or for any other thyng, he ought nott to be attached withoute 
sute ageynst hym made, whiles he ys of good aberying within the 
fraunchise, but if the warden of the v. portes sent maundement 
sertifying the cause, and if he can fynde vi. maynprenours, that is to 
sey vi. barons that wyll be bounde for hym to bryng his bodye to 
answere at all tymes within the seyd libertie whensoever ytt shalbe 
assigned, he shall goo to bayle.? 


! MS. transgrescionis. 
? Similarly Sandwich (Boys), pp. 468-9, and Hye, cap. 21. 
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(5) CORONER'S INQUEST. 


London. Add. MS. XXIII. § 4.—Si aukun hume est ocis en Lundres 
1 el portsokne, le viscunte i doit aprocier et mettre tute sa rainable 
onte de savoir ki l'a ocis. Si le visné dit u suche d'aukun, u si le 
rt meime aukun en retast ainz k’il murust, le viscunte doit celui 
eher ki est blasmé, s'il le poet trover.! 


If any man be killed in London or the portsoken, the sheriff ought 
to go thither and use all reasonable effort to find out who killed 
him. Ifthe neighbourhood names any one or suspects any one, or if 
the dead man himself has accused any one before he died, the sheriff 
ought to attach him who is accused, if he can find him. 


Waterford, cap. 30.—De visu interfecti et ànquisicione facienda. 
D'autre part si aventure aveient qe homme soit occis dedens les 
markes e les bondes de la cité, en [ne] le doit pas ent[er]rer avant 
che qe les couroners l'eient veuwe. E quant le cors est veu, on doit 
prendre enqueste de xii.les plus procheins. E sil'enqueste dist qe 
un tel est coupable e ne sevent nul autre coupable fors lui seul, les 
bailliff doivent damander par leur office coment et en quele maniere 
il est eoupable, com lui defendant, ou par jeu,’ ou par hayne, ou par 
couroche, ou par yveresche, ou par tencion entre eaus, ou par 
actichement de nul autre, par hounte qe la vie lui fust plus loinz e la 
mort plus prós:? e si chelui qi mort est purroit aver escapé se il 
vousit. Issint en tele maniere deivent les baill[1]fs examiner l'enqueste 
| e les conseiller de dir la verité. E deus serjans deivent garder 
l'enqueste, issin[t] qe nul homme ne femme qe * touche le mort ne le vif 
ne veigne parle[r] a nul de l'enqueste. E quant l'nqueste vendra, 
ainz dirra un des baillifs ‘ Estes vous aun?’ ‘Sire, oil. Nous vous 
diouns par le serment qe nous avons juree, qe nous ne savom nul 
autre coupable si chelui noun.’ Ou par aventure il dirront qe che 
fust anemi,° ou il dirront qe se il ne l'eut occis, q'il l'eut occis, uncore 
dirra le baillif a l'enqueste ‘Alez uncore hors e par le serment qe 
vous avez fet et juree qe vous ne lessez pur l'amour le citeyn, ne pur 
haine del foreyn, qe mort est, qe vous ne diez la verité, com vous 
voillez qe vous ne soiez ateynt devant justiche. Ore vont autre foiz 


! For the Latin version see Liber Pollock and Maitland, ii. 469, note. 
Albus, p. 112. * Dublin ne. 
? Dublin fu. è Dublin has ceo fust ly defendant. 
? Cf. Leges Henrici, 90, $11; Fleta, Ou il dirrunt ke cco fust enemy. 
cap. 34, §28, and other references in | 
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consailler e veignent ainz e diont *Aussint nous ait dieu, e par le 
serment qe nous avoms j[u]ree, nous ne savoms dire plus avant qe 
nous n'avoms dist.’ Donke dirra le baillif * Serjant, faites athacher le, 
se il soit trové deynz vostre poer; [e s'il ne seit pas trové dedenz 
vostre poer] pernez ches lectres si, les baillés a viscounte, et dites lui 
q'il fache si come [les lettres parlent, s'il le puet trover dedeinz sun 
poer, et priez la (sic) qu'il face issint pur nous come] il voderoit qe 
nous feisom pur lui en un tel cas.’ l 


Cap. 31.— Consilium. | D'autre part chelui qe maint en la maison 
ou lomme ou femme’? estoit occis, se il veut savoir (sic) lui e sa meisné 
se il n'ount meismes fait le fait, il prendra xii. de ches veisins les plus 
procheyns, ou autant come il purra avoir, et dirra * Beau veisins, teil 
aventure moi est avenue qe un home ou un femme fut occis dedens 
ma maison dementres qe joe estoi hors, dount autre foiz se il aveigne 
qe le meir ou les balliffs faichent nul cleym vers moi ou nul de miens, 
vous porrez porter testmoine qe joe ne nul de miens ne somes cou- 
pables ne n'avions deservi nul vilonie. E se il ne fait issent, il est 
atachable, il et touz iceaus qi furont en la maison, se il n’aient grasce 
du meir et des baillifs. 


Cap. 32.— Consilium. D'autre part gardez vous bien et vostre 
maisné qe vous ne trespassez a nul de ceaus veisyns qe vous 
appelastis a vostre maison là ou loccision fuit fait. E la raison 
pur coi, avant qe l'enqueste soit passé. Car si aventure aveigne qe 
vous ou nul de voz mesdient nul de ceaus veisins qe furont en 
l'enqueste, vous ou chelui qe medist [poet estre]? prendre ou estre 
reyntz, par hou nul homme ne nulle femme ne deveroit mesdire, 
més tenir sa langue, car nul homme ne femme ne sciet quele aventure 
lui est avenir. 


Viewing the Corpse and making Inquest.—Furthermore, if it 
chance that a man be killed within the metes and bounds of the 
city, he must not be buried before the coroners have seen him. And 
when the corpse is viewed, inquest must be made by twelve of the 
nearest neighbours. And if the inquest says that such a one is 
guilty and that they know none other guilty but him only, the bailiffs 
must inquire, as of their office, how and in what way he is guilty, as 
in defending himself, or in play, or in hate or rage or drunkenness, 
or through ill-will between them, or by the incitement of another, 
whereby the dead man was further from life and nearer to death, 


1 Supplied from the Dublin version. ? MS. lomme, 
? Dublin purreit, 
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and whether he who is dead might have escaped if he had chosen. 

Thus in sueh manner the bailiffs ought to examine the inquest and 
counsel them to tell the truth. And two serjeants ought to keep the 
inquest, so that no man or woman who is connected with the dead or 
the living may come to speak to any of the inquest. And when the 
inquest comes in, thus shall one of the bailiffs say: ‘Are you at 
one?’ ‘Sir, yes. We tell you by the oath that we have sworn that 
we know no one guilty if it be not this one.’ Or peradventure they 
shall say that he was an enemy, or they shall say that if the one had 
not killed the other, then he would have been killed himself, and 
the bailiff shall say again to the inquest: ‘Go out again, and by the 
oath that you have made and sworn do not fail, through love of 
the citizen or through hate of the foreigner who is dead, to speak 
the truth, as you desire not to be attainted before the justices.’ 
Then they shall go out again to take counsel, and come in and say, 
‘So help us God, and by the oath that we have sworn, we know not 
what more to say than what we have said.’ Then the bailiff shall 
say, ‘Serjeant, have him arrested if he be found within your power; 
and if he be not found within your power, take these letters and 
deliver them to the sheriff and tell him to do as the letters direct, if 
he can find the man within his power, and beg him that he do this 
for us as he would that we should do unto him in like case.’ 

Advice.—F urthermore, he who dwells in the house where the 
man or woman was killed (if he wishes to save himself and his 
household, and if they have not themselves done the deed), shall 
take twelve of his nearest neighbours, or as many as he can get, and 
say, ‘Good neighbours, this mischance has come to me, that a man 
or woman was killed in my house whilst I was outside, where- 
fore if it happens later on that the mayor or the bailiffs make any 
claim against me or any of mine, you can bear witness that neither 
I nor any of mine is guilty or has done any wrong. And if he does 
not do so, he is attachable, he and all those who were in the house, 
unless they have favour of the mayor and bailiffs. 

Advice.—Furthermore, take good care, you and your household, 
that you trespass not against any of those neighbours whom you 
called to your house, there where the slaying was done, before the 
inquest is over. And the reason is this. If it chance that you or 
any of yours abuse any of those neighbours who were at the inquest, 
you or he who talked abusively may be taken or charged, wherefore 
no man or woman ought to talk abusively, but hold his tongue. For 
no man or woman knows what may happen. 





Pevensey, cap. 8.—Item en cas de corone, si home soit trouvé mort 
par aventure, ou ocys par fet d’acunuy deyns la franchise, en terre 
ou en ewe, le dit portreve avera la vewe com coroner, et il memes par 
son bedel fera [venir le] pays et prendra l'enqueste; et si ascom soit 
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endité par sele enquest, le portreve demandera as amys del mort £ 
sevent ascyn vers quils ils veyllent pursur; et si cely q'est retté 
fet soit illeques ou deyns la franchise trouvé, le dit portreve le f 
attacher et ameneer a la prison de la franchise q'est appelé le Berd 
et illeques sera gardé en stocks! par gens? de la dite franchise tan 
la proscheigne court (etc.). 


In a crown case if à man be found dead, by accident or by: 
act of some person within the franchise, on land or in water, the st 
portreeve shall have the view as coroner, and he by his beadle sh 
cause the country to come and shall hold the inquest ; and if any on 
be indicted by this inquest, the portreeve shall ask the friends of tl 
dead man if they know any one against whom they would pursue; 
and if he who is charged with the deed be there or found int 
franchise, the said portreeve shall cause him to be attached an 
brought to the prison of the franchise which is called the ‘ Ber 
and there he shall be kept in the stocks by the people of the said 
franchise until the next court. 


Romney, cap. 37, § 1.. —Enqueste de mort. Item usé est qe si homme 
soyt occys ou par ascun manere aventure sodeinement devye deins 
les limites de le franchise, c’est a savoir deins la vile ou le port k’est 
a comensont al entró de la hevene.tank a un certain bounde nomé 
Readehel iuste Apuldre parentre lez deux murs, que nul autre 
coroner ne deit aver conusance a seer sur le mort sinon le bailif de la 
vile, qu'il irra et surveiera le corps et l'enterhera, et depuis il 
provera enqueste de la visenee, coment et a quele manere et par 
quele arme et par ki il vint a la mort, et ceo sera fait south les seals 
de ceux quis sount en la aqueste.? 


Inquest on the Dead.—It is our wont that if a man be killed or 
die suddenly by any kind of accident within the limits of the fran- 
chise, that is to say within the town or the port, that is, from the 
beginning at the entry of the haven as far as a certain boundary 
named Redhill near Appledore, between the two walls, no other 
coroner ought to have cognisance to sit upon the inquest, but only 
the bailiff of the town, who shall come and view the body and bury 
it, and then he shall hold the inquest of the neighbourhood, how and 
in what manner and by what weapon and by whom he came by his 
death, and this shall be done under the seals of those who are on the 


. Inquest. 
1 Surrenden MS. ceppes. coroner ; it notes that the inquest jury 
2 Ib. geiller (gaoler). is to be kept in ward so that no man 


? Of. the later version (Lyon, cap. 6); may cometothem. The Lydd franchise 
this version closely resembles that of for this purpose covered Dungemarsh, 
Lydd, cap. 12, where the bailiff was 
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Fordwich, F. 46, cap. 14, § 6..—Item clamant quod si aliquod in- 
| nium evenerit infra dietam libertatem quod quis occisus fuerit 
ice vel de aliqua domo vel arbore occiderit vel per aliquod infor- 
E. simile taliter subito evenerit, coronator domini regis ob illam 
usam libertatem predictam non intrabit, sed loco coronatoris major 
- balliv et juratores habebunt visum corporis vel infortunii et 
lo[nis]? forisfacta catalla et eee, si que fuerint, domino regi 
int forisfacta. 


They claim that if any accident happen within the said liberty so 
that some one gets killed feloniously, or by falling from a house or a 
tree, or if, by some such accident, the like may suddenly happen, the 
coroner of the lord king shall not for that reason enter the aforesaid 
liberty, but instead of the coroner the mayor and bailiffs and jurats 
shall have the view of the body or mishap; and the felon’s forfeited 
chattels and the deodands, if there are any, are forfeit to the lord 
king. 


Hythe, cap. 1°—Primerment là où home est occys le baylly 
prendra le jureez de la ville ove luy et vount vere le corps et donkez 
pregnent un enquest par xii. plus prochein de la vinee, coment et par- 
quoy il est occys, et si nul de ceo soit endité ils mitterent en escript 
soubz lour seale ov quele manere arme il est occys et le pris del arme 
et le baillerent al ballyf et le dit bayllyf prendra le corps de luy 
enditez (etc.) 


First where there is a man killed, the bailiff shall take the jurats 
of the town with him and go to see the body, and then take an 
inquest by twelve of those nearest the neighbourhood, how and 

. whereby he was killed, and if any one be indicted thereof, they shall 
put in writing under their seals with what sort of weapon he was 
killed and the price of the weapon, and they shall hand this over to 
the bailiff, and the said bailiff shall take the body of the man 
indicted (etc.)^ 


4 ! The later custumal (Woodruff, p.140) the mayor was coroner. None 


— p. 274) gives a fuller statement, and 
denies the custom of giving deodands to 
= king; so also Sandwich (Boys), pp. 
7-8 
i "MS. felo above the line. 
* Cf. also Winchelsea, cap. 6, where 
the mayor was coroner; Hastings, 
cap. 8, where the bailiff was coroner; 
| Dover, cap. 5, $9, had a coroner of its 
own; at Rye (sco Holloway, cap. 12 


yoL. I. 


of these give power to the jurats in this 
connection, as above. 

4 In the Cinque Ports custumal, 
cap. 63 (1528), it is stated that the body 
need not be viewed if the cause of death 
is well known to be an accident, but the 
coroner and jury must look nigh and 
diligently about the dead body to seek 
for any wound. 
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Inquest on Disturbance of the Peace. 


Dover, cap. 29, § 2. —And yf distourbance of the peas an me adi 
nyght or owthas? or.erye made, and the mayre & baylly knowe 
who made it, they may, when that ever they will, take an enquest 
the next abowte,? to enquere and wite who ys coupable of that a 
and iff ony be accused by. this enquest they shold be attached by i 
baylly, and they shall not be delyvered out of hys warde with 
sufficient suertye till it be tryed yif he be gyltye or not; and yif tl 
may be founde coupable, he shall punc fyne to the EYE s gi ‘tow 


par tie that will sue. 


15th 
century. 


* 


© SEQUESTRATION ON SUSPICION OF. FELONY. 


gt cap. 37, § 2. —Et si ascun soit endité de la mort, soit il pris 
par le bailif et mys en prisoun tank a la jour de hundred, et ces 
bienz arestuz. 
And if any one be indicted of the death, he shall be taken by the 

bailiff and put in prison until the day of the hundred, and his goods 

‘shall be arrested. 
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Fordwich, cap. 83.°—In casu ubi perditio sit vitae, ballivus debet 
attachiare et sequestrare omnia mobilia ipsius appellati per visum 
majoris vel alieujus jurati, sed alienare illa non debet a loco ipsius 
appellati nisi in certas manus et hoc principaliter alicujus probi viri. 


In a case where life is at stake the bailiff ought to attach and 
sequestrate all the movables of the appellee by view of the mayor or 
one of the jurats, but he ought not to remove them from the tene- 
ment of the appellee except into trustworthy hands, that is to say 
into the hands of some honest man. 


Breach of Sequestration. 


Romney, cap. 2.—Sequestre et fraint. Item usé est si sequestre de 
la commune soit fraynt par cel sur ki la sequestre soit fait ou par ascun 


1352. 


e 


! Owthas = uthesiwm = hue. 

2 The next about = the nearest neigh- 
bours. . 

3 Araye is here used for deray. See 
N.E.D. 

* Gre = satisfaction. 

* Sequestration of goods on suspicion 

of ene was forbidden by statute 


mue 


1 Ric. III. cap. 2. 
5 Winchelsea, cap. 8, Hastings, eap. 
12, Lydd, cap. 12, Romney (1498), cap. 5 


(Lyon, eap. 6), Rye, cap. 16, also order 


sequestration and forbid alienation of 
the sequestered goods. Dover, cap. 5, 
§ 15, orders the goods to be kept safely 
by the bailiff. 
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3, soit le trespasour ataché et mys en prison sanz nule delive- 
faire tank il se voile justizer et gré fere a la commune pour la 
Breach of sequestration.—It is our wont, if sequestration of the 
mune be broken by him against whom the sequestration is made 
by any of his friends, that the trespasser be attached and put in 
prison without any release till he will justify himself and make fine 
to the community for the breach. 


(7) MAINPRISE. 
Mainprise allowed in general terms. 


London, Add. MS. XXIII. $ 2.'—Nul hume de la cité ne doit estre 
| par plus ke par xii. bons pleges selun la lai de la vile. 


No man of the city ought to be put [in mainprise| by more than 
twelve good pledges, according to the law of the town. 


Preston, cap. 46.—Est autem mos burgi quod pro accusacione non 
bet capi aliquis burgensis a domino vel a preposito si plegios 
fficientes habeat. 

It is the custom of the borough that no burgess, if he have 


sufficient pledges, ought to be taken for any accusation either by the 
lord or by the reeve. 


Pontefract,” cap. 13.—Quilibet burgensis suum proprium namium 
legiabit nisi [rettatus °] fuerit de corona domini regis vel dimiserit 
proprium plegium incurrere. 

Every burgess shall replevy his own distress, unless he be charged 
with a crown plea or should fail to find his own pledge. 


Warton, cap. 9.—Et quod nullus burgensis capiet[ur] nec 
imprisonet[ur] aliqua de causa dum plegios possint et velint invenire. 


And that no burgess be taken or imprisoned for any cause 
while he can and will find pledges. 


[ Leges Quatuor Burgorum,! eap. 117.— De manente infra burgum 
~ attachiato. Si quis manens infra burgum attachiatus fuerit ob aliquam 
causam per ballivos regis, non ducatur extra libertatem burgi ad 
a castrum vel clausuram nisi defecerit de plegiis. 
^ 
| 


* See also Liber Albus, pp. 92, 296. 3 Added from the Leeds version. 
? Also Leeds (1208), both derived 4 The four boroughs were Edin- 
from Grimsby. burgh, Stirling Roxburgh, and Berwick. 
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Concerning a dweller in a borough who is attached.—If any 
dwelling in a borough be attached by the king’s bailiffs for 
reason, he shall not be taken outside the liberty of the borougl 
a castle or to a fortalice,' unless he fail to find pledges. 


The Burgh Lawis.—Ony dwelling within burgh sal nocht be put n 
presone bot gif he want borowis. 


Montgomery, cap. 115.— De burgensibus indictatis sive appellatis. 
Item si aliquis eomburgensium nostrorum fuerit indietatus seu 
appellatus infra dictum nostrum burgum de causis seu materiis 
quibuscumque, utimur per consuetudines nostras quod ballivi nostri 
capitales facient eos arrestari si inventi fuerint infra burg et 
debent recipere de eis manueaptores seu manuprisores de veniendo 
ad proximam curiam. 

Concerning burgesses indicted or appealed.—Item if any of our 
fellow-burgesses be indicted or appealed within our said borough 
concerning any cause or matter whatsoever, we are wont to claim by 
our customs that our chief bailiffs shall cause them to be arrested if 
they be found within the borough, and the bailiffs must receive 
pledges or mainprisors from them for their coming to the next court. 


Mainprise in Indictment for Homicide. 


London. Add. MS. XXIII. $ 4?—... Le viscunte doit celui atacher 
ki est blasmé [k’il murust],* s'il le poet trover, et mettre par xii. bons 
pleges, et s'il nes poet trover, prendre sun cors, kar si ceo fust aillurs 
il ne serroit laissé par nul plege. 

The sheriff ought to attach him who is accused of the homicide, 
if he can find him, and take of him 12 good pledges, and if the man 


cannot find them, the sheriff ought to take his body, for if this 
happened elsewhere he would not be repleviable at all. 


Kells, co. Kilkenny. Chartae Hiberniae, p. 17. —Item si quis burgensis 
meorum de Kenelis in magnum inciderit forisfactum aut sanguinem 
intullerit, per sex burgenses plegiatur. 


If any of my burgesses of Kells incur the great forfeiture (of life 
or limb) or shed blood, he shall be pledged by six burgesses. 


1 An old Scottish translation gives p. 118. The same custom held in 


* othir firinyn.' 1285 (vb. p. 296). The justices rejected 
2 Univ. Lib. Cambridge Kk. I. 5, it in 1381 (Liber Cust. p. 374). Cf. 
§ 4, £. 205 b. Pollock and Maitland, ii. 582, note. 


* Cf. the Latin text in Liber Albus, * Supplied from what precedes. 
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helsea, cap. 6.'— Mais sitost com l'endité [de la mort] purra 








prés soun emprisonement sufficiante maynprise d'estre a le 
ilif les lerra a icell tanque un hundred soit ordeiné. 


But as soon as the indicted after his imprisonment can find 
cient mainprise to be at the law, the bailiff shall release him to 


he same until a hundred is ordered. 






1e, pe E.. 
corps . 


. Et sil'enditez poit trover ? sufficeante mainpris 
, &* celle mainpris luy enditz serra delivers de luy 
ra Ba «uy: all prochein hundred. 


And if the indicted can find sufficient mainprise body for body, 


the indicted man shall be delivered to him to return to the said bailiff 

















at the next hundred. 


| pro morte hominis. 


death of a man. 


esus fuerit in periculo mortis. 
juatuor manucaptores. 


' Similarly Hastings, cap. 8, Rom- 
y (1498), cap. 6 (Lyon, ii. p. 815), and 
Bis cap. 12 (bid. p. 3847) ; also Lydd, cap. 
12. But Pevensey, cap. 8, the Romney 
eustumal of 1852, cap. 37, Fordwich 
(and Sandwich), cap. 83, allow no such 


' grace in the appeal of homicide. Nor 
is it named at Dover, cap. 5. 

+ ? MS. trovera. MS. e a. 

i * Compare the later and more severe 


— Bristol, cap. 32 (1944) : * Si quis de san- 
uinis effusione et homsokne convictus 
fuerit per quod gaole ex illa causa debet 

committi, ibi moratur quousque satis- 


Mainprise with Homicide excepted. 


ristol I. cap. 23.:— Et quod burgensis? ex quacumque causa in- 
isonatus possit deliberari sine brevi per plevinam nisi sit inprisona- 


And that a burgess, for whatever cause he be imprisoned, can be 
delivered without a writ by plevin unless he be imprisoned for the 


In a Charge of Bloodshed where there is Risk of Death. 


Fordwich, cap. 69.°—Si autem fuerit querela de sanguine fuso, 
tiachiatur defendens et non dimittitur ad plegios quousque venerit 
infra’ hostium prisone, nisi ipse defendens fuerit bone fame et non 
isualis ad delinquendum, quia tales non solent duci in prisonam, nisi 


Et tune solet inde liberari per 


fecerit leso et domino regi pro transgres- ` 


sione. (Ifany be convicted of bloodshed 
and burglary wherefor he ought to be 
committed to gaol, he shall stay there 
until he has satisfied the injured party 
and the king for his trespass.) 

5 MS. burgenses. 

* Yarmouth I. cap. 5 (1272), and 
Norwich, cap. 10, follow the common 
law (cf. Bracton, f. 122 b), and allow no 
mainprise till the wounded man gets 
better. 

7 Boys, Sandwich, p. 455, reads ad. 
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century. 
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If there be a plea of bloodshed the defendant shall be atte 
and not released to pledges until he has come into the prison £ 
unless the said defendant be of good fame and not a custo 
offender, for such persons ought not to be taken to prison unless 
wounded man be in danger of death. And then the defendant o 
to be replevied by four pledges. 


Mainprise allowed with Exceptions. 


Haverfordwest I. 3.—Si aliquis eorum alicui infra burgum ill 
forisfecerit, non ducatur infra portas castri nostri ibidem ad detine: 
dum pro forisfactura illa dum bonos et salvos plegios invenire possi 
de stando juri nisi in easu transgressionis in quo replegiabilis n 
extiterit. 

If any of the burgesses do wrong to any within the borough, h 
shall not be brought within the gates of our castle there to be kepi 
in prison for that wrongdoing, so long as he can find good and s 
pledges to come and stand to right, except in such a case of trespass a 
is not repleviable. 


Haverfordwest II. cap. 7—Item burgensis captus a baillivo dimit- 
tatur per vadia et plegios nisi sit pro morte hominis captus, et per 
judieium hundredi deducatur de hoc quod ad hundredum pertinet. 


The burgess taken by the bailiff shall be released by gages and 
pledges, unless he be taken for homicide, and shall be dealt with by 
the judgment of the hundred of what concerns the hundred. 


Exeter, cap. 15.—Quant home, somuns a dreit et banc, seit apert 
en curt et seit acopé, put aver jur et sey asonier, més là ou peril de 
mort ad, ne put aver jur, mes il deit estre baillé en bayi desk’ a un 
jour; e de larcin autant. 


When a man, summoned to justice and to come before the bench, 
has appeared in court and has been charged, he can have day and 
essoin himself, but where there is risk of death he cannot have day, 
but shall be delivered to bail until à certain day; and for larceny 
likewise. 


Swansea.—Nec prefati burgenses nostri imprisonentur dum possint 
sufficientem invenire plevinam ad respondendum in hundredo nostro 


! Tenby, cap. 11 (Engl. Hist. Rev. marthen, Laugharne, and Saltash re- 
xvi. 102) (about 1260), requires that any semble that of Haverfordwest. Norwich, 
burgess attached for any reason ‘longius cap. 1, allowed no one accused of felony 
non ducatur nisi ad portam castelli ... to be replevied (cf. Stat. Westminster I. 
nisi pro felonia unde debeat vitam vel cap. 15 (1275). 
membra amittere.) The rules of Car. 
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b rc morte hominis nequiter et per feloniam interfecti captus 
actum recenter commissum et qui modo debito fuerit indictatus, 
m manuopere latrocinii xii. d. excedente deprehensus, incendiarii 
m,...[bursarum ...ecisores ! nequiter in felonia facienda captus 
indietatus, utlagatus, patrie abjurator, fractor prisone castri 
| in Sweynse in eodem propter feloniam aut per judicium curie 
ferro detentus, falsor monete cum instrumentis monetariis captus, 
excommunicatus ad instanciam episcopi incarceratus. 


Nor shall our aforesaid burgesses be imprisoned if they can find 
sufficient plevin to answer in our hundred, except in the case of one 
taken red-handed for a malicious and felonious homicide, and duly 
indicted thereof, or a thief caught with the mainour worth more than 
twelve pence, those accused of arson, persons who cut purses feloni- 
ously and are caught in the act and are duly indicted, the outlaw, one 
who has abjured the realm, the breaker of our castle prison of Swansea, 
who is there held in chains by reason of felony or by the judgment 
of the court, the false coiner caught with a moneyer’s tools, or the 
excommunicate imprisoned at the bishop’s request. 


Liantrisant—Concessimus eciam quod nullus de burgensibus 
nostris predietis capi nec imprisonari debeat pro aliquibus eos tangen- 
tibus dum manucapcionem seu plegium possunt invenire, nisi casu 
felonie cum manuopere tantum capti fuerunt seu pro aliquibus nos 
aut familiam nostram specialiter tangentibus. 


We have granted that none of our said burgesses may be taken or im- 
prisoned for any plea against him, if he can find mainprise or pledge, 
excepi in case of felony if he be taken with the mainour, or for 
any plea touching specially ourselves? or our household. 


Quality of the Pledges. 


London. Add. MS. XXIII. $2— Pleges’. . . tels ke s'il encheent 
ke chascun puisse duner c. sol. Kar ceo est la were.’ 


Pledges . . . such thai if they fail each can give 100s., for that is 
the wergild. 


, ' G. G. Francis, Swansea Charters, 3 See also Liber Albus, p. 92 (date 
from whom the above text is taken, 1281) and p. 115. 
I gives ccissorum, and notes that tho prc- * The rest of the paragraph is given 
ecding word is illegible. above, p. 19. 
? The lord was Hugh le Despenser. 5 No Londoner could be amerced 


Cf. his charter to Cardiff (1840) with a — abovo his wergild of 100s. by the charter 
similar rule, Records of Cardiff, i. 19. of Henry I. 
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Godmanchester, cap. 35.'—1Item [consideratum est]? per duodeei 
juratos quod cum aliquis non custodiat pacem domini regis, ec 
stabularii non permittant [eum ire]? usque accipiant securitat 
nullomodo nisi per scriptum obligatorium sub pena xx. librarum, 
illud scriptum per manus dictorum constabulorum deliberatur i 
communem cistam ad proximam curiam sequentem. 


It is decided by the twelve jurats that when any person breaks the 
king's peace, the constables should nowise allow him to go until they 
have taken security, and that shall be by writing obligatory un 
penalty of £20, and that writing shall be delivered by the hand of the 
said constables to the common chest at the next court ensuing. 


Cork, cap. 17.—Et ensuit* [quant] a plegis recevire de gentz qi 
deivent estre atachez ou denzeinz ou foreinz, soient nulls plegis receus 
si noun denzenz e suffisauntz qi eient suffisauntz meobles denz la 
fraunchise dount il puissent estre destreint pur les amerei[m ]entz s'il 
solent amerciés, et pur faire venir en court ceux a qi il sount plegis, 
eiaunt regard al pleintes. 


And further, in the matter of receiving pledges of people who are 
to be attached, whether denizen or foreign, let no pledges be received 
except denizen and sufficient persons who. have enough movables 
within the franchise whereby they can be distrained for the amerce- 
ments if they are amerced, and whereby they can be forced to make 
those for whom they are pledges come to court, having regard to the 
nature of the pleas. 


Exoneration of Pledges. 


Lincoln, cap. 29.—De exoneracione manucaptorum sive plegrorwm.® 
And wen ony maynpernours or suertes be arestyd or commyt to prison 
for that the principall cumes not in nor is founden, then after the 
plege bring in the principall, then schall he be quytte and dischargyd. 
And if a man be arestyd and fynd suertese or maynpernours, if thei 
bringe in the body of the defendand at ony tyme hyngyng the plee 
and desire thei mei be dischargyd of the body, thei shall be dischargyd 
acordyng to the coustum of the cite. | 


! Also in the fifteenth century ver- * Sic, for en dreit perhaps. 

sion in a rather longer form. ? MS. plegus. 
2 Torn. 5 This chapter is perhaps derived 
? Not in MS. from Liber Albus f.187 (Riley,pp. 200-1), 


which closely resembles it. 
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(8) THE APPEAL. 







The King’s Suit. 


Fordwich, F. 46, end of cap. 15.—Item clamant quod dominus rex 
in nullo casu habebit sectam infra libertatem predictam. 


They claim that the lord king has suit in no case within the 
aforesaid liberty. 


Fordwich, cap. 84..—Quia dominus rex non solet habere sectam 
infra dietam libertatem nisi solummodo in causa homicidii. 


For the lord king is not wont to have suit within the said liberty 
except only in a case of homicide. 


Fordwich, cap. 97.—. . . Et omnes qui attachiati sunt in hujusmodi 
malefactis [?.e. feloniis |? infra dietam libertatem habebunt finale judi- 
eium utrum fuerint attachiati eum secta vel sine secta, utrum fuerint 
liberi vel extranei, et utrum fuerint attachiati pro malefacto extra 
libertatem vel infra. 


And all who are attached for suchlike misdeeds (i.e. felonies) 
within the said liberty shall have final judgment there, whether they 
be attached with or without suit, whether they be freemen or 
foreigners, and whether they be attached for the misdeed within the 
liberty or without. , 


Persons who may not appeal. 


London. Add. MS. XXII. $ 4/—Nullus scelere comprehensus vel 
confitens potest appellare hominem de civitate si tamen boni testi- 
monii sit, nec ei in aliquo respondeat, sed justicia, si voluerit, eum se 
septima manu sacramento constringere potest. 


No one who has been found, or has confessed himself, to be guilty 
can appeal a man of the city who is of good character, nor need [the 
accused] answer such [an accuser] in aught, but the justiciar, if he 
chooses, can put him to the oath, himself the seventh hand. 


! See Woodruff, p. 271. The state- 
ment follows as a corollary to the rule: 
‘Apellans dicat contra (appellatum) 
quod voluerit, sed non solet appellum 
esse condempnatum licet sit in aliquibus 
verbis defectus ' (see Vol. II. on misken- 
ning). 


? See the preceding part of the para- 
graph. 
> And further, on the powers of the 
king's justiciar in a case of suspicion 
pus no appellor appears, seo below, 
p. 47. 
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Swansea Charter.—Nec pro aliquo delicto in dicto burgo commis 
aliquis de dieto burgo existens indictetur per Wallenses aut aliquos | 


familia nostra existentes. 


Nor can any one dwelling in the said borough be indicted, for a 
offence committed in the said borough, by Welshmen or by any 


our ! household. 


Pledges to prosecute. 
Add. MS. XXIII. $ 5.2—Si aukun siut mort de hume e 
il ne voeille duner gage ne plege de siure sa clamur, si est voi 
parole, ne ke k'il blame ne doit pur ceo estre traveillé. 


London. 











If any one prosecutes for the death of a man, and he will not 


give gage or pledge to pursue his appeal, that is an empty char; 
and he who is accused ought not to be molested thereby. 


Dover, cap. 5, $ 14.—And ther shalbe none appele receyved? by 
the baylly but have iii. sufficient maynpernours to undertake to 


make pursute. 


Time when the Appellor must come in an Appeal of Homicide - 
. A quell hundred 5 lendit[é] vendra et estra 


Winchelsea, cap. 6.*— 


de afier de felonie, et serra proclamacion faite par le mayr et bailiff 
qe si null y vuill venir de pursuer en du forme devers l'endit[ó] de ia 


felony suysdite q'il veygne de pursuer; 
q'estoite devant, tanque proclamacion 


[l'endité] retourné au pli[t]e ° 


[et s'il ne veigne] soit 


serra fait en mesme la forme par ii. hundred aprés ;" et si null ne 
veigne a tyerez hundred qi veuill pursuer, le[n]dité voise quitz de 


tell enditement. 


Et fait assavoir qe null hundred ne serra tenuz 
aprés d'autre mayns de xv. jours. 


No translation is supplied, as the next entry is an English 
rendering of the same statement. 


1 The lord was William de Braose. 

? See Liber Albus, pp. 112-3. 

3 MS. be receyved. 

4 Similarly Rye, cap. 12, Romney 
(1498), cap. 6 (Lyon), but in other cases 
not so. See below, pp. 27-8. 

> That is, the hundred next after the 


bailing of the accused for homicide as 


above, p. 21. 

$ Hastings (Engl.) has case. 

7 In the first instance this custom 
(f old)may have allowed more time 
to elapse than did the common law, 
which required fresh suit. But after the 


=m are 


Statute of Gloucester (1278), cap. 9, a 
year and a day was allowed to elapse, 
and then the three ‘ hundreds’ of the 
Cinque Port rule allowed only some six 
weeks, for their hundreds were held 
fortnightly. In early times the three 
hundreds probably represented the ‘ year 
and day’ of the statute, being the hun- 
dreds of the generalia placita held twice 
a year. (See Engl. Hist. Rev. xv. p. 
503.) On the day of * year and day’ as 
a court day, see F. W. Maitland, * Pos- 


session for-Year and Day; L.Q.H. v. 


209. 
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Hastings, eap. 8.—. . . At whiche hundryd (ordenede for the cause !) 
the persone so indyted shall apperein proper persone. And then there 
halbe a proclamacioun made on the kyng's behalf that yff there be 
probus? man wil come and sey ? for the kyng, he shalbe herde in 
e forme. And yf there come [none*] at that tyme, the person 
d shalbe remytted into the case he was in before, unto the next 
hundrid holden. And if none come the seconde tyme the persone 
indityd shalbe in case as is above rehersed. And if there come 
[not any to*] the thirde hundrid that wyll shewe ë aftyr forme of 
lawe, the persone indyted shall goo quyte. Be yit understonde that 
it be evermore xv. dayes betweyn everye hundrid. ; 


Lydd, cap. 12.—At the (next) hundrede the seid indited shall come 
and be assured of that felonye and araynyd; and proclamacion shal 
be made that if any wyll com to pursue in dewe forme ayenst the 
indited of his felony aboveseid or wyll saye for the kyng, that he 
come and he shalbe herd ; and yf noau come for to pursue, than he 
to be arayned upon the inditement and adjuged after the comen 
lawe or after the custome of the fyve portes,® att the eleccion of the 
bayliff and juratts. 


Romney, cap. 37, § 5.’—Et si nul sute soit fait vers celui endité 
[de la mort] * demeurge il en prisoun. 


And if no suit be made against the man indicted of the death, 
let him stay in prison. 


Fordwich, eap. 93.—Si habeant aliquem suspectum [de morte],? 
licet non fuerit secta aliqua, attachietur donec se poterit acquietare °? 
ut predictum est. 


If they suspect any one of the death, although there be no suit, 
let him be attached till he can acquit himself as is aforesaid. 


Fordwich, cap. 91.'°--Cum autem viderint major et jurati quod 
nemo versus eos [malam famam gerentes]? sequi voluerit, solent 
dimitti ad plegios . . . et si plegios invenire non poterit, abjurent vil- 
lam quousque licite redire poterint. 


| ! This phrase is taken from the pre- 7 On the speedy Pevensey process 
ceding sentence. see above, p. 15. 
j E MD. pr. : 5 Taken from the preceding sentence. 
? sey = suc. ? Donec . . . acquietare added from 
* Omitted in MS. | Sandwich (Boys), p. 467. 
5 shewe = sue. 10 And Sandwich (Boys), p. 466. 


^ On which see below, pp. 40-3. 
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When the mayor and jurats see that no one will prosecute those 
having ill repute, they are released on pledge . . . and if such a 
one cannot find pledges they shall abjure the town until they may 
lawfully return. | 


Sandwich (Boys, p. 467).—Si vero contigerit magnam roberiam fieri 
velgrave malum, et ipsi qui ad hoe sunt suspecti sunt male fame, 
postquam fuerint aliquamdiu in carcere et nemo sequitur versus eos, 
solent duci a castro usque ad les mastes, et ibi solet proclamari per 
servientem majoris, quod si quis versus talem sequi voluerit pro 
aliquo malo quod de ipsis scierint vel intellexerint, veniat infra diem - 
certum qui ibi nominabitur. 


If it happen that a big robbery or serious wrong be done, and 
those persons who are suspected thereof are of ill-fame, after they 
have been some time in gaol and no one sues against them, they are 
wont to be taken from the castle to the ‘ masts,’ and there it is pro- 
claimed by the mayor’s serjeant that if any one wishes to prosecute 
against the man for any wrong which they know or have heard of any 
of them, he must come by a certain day which shall there be fixed. 


Abstention from Appeal through Fear. 


Norwich, cap. 10.—Et si lesus sequi noluerit versus eundem [de- 
linquentem]! vel ausus non fuerit, nichillominus si commissum sit 
notorium, attachietur ad respondendum coram ballivis ex officio suo 
de pace violata. 


And if the wounded man will not or dare not sue against the 
said offender, nevertheless if the offence be notorious he shall be 
attached to answer for the violation of the peace before the bailiffs, 
by right of their office. 


The Thief-catcher need not appeal. 


Kemeys Charter.—Si contingat quod aliquis captus fuerit cum 
latrocinio, captor non tenetur eum prosequi nisi pro proprio catallo, 
nisi voluerit. 


If it chance that any one be caught with stolen goods upon him, 
the catcher is not bound to prosecute the caught unless he chooses, 
except for his own chattel.? 


1 Taken from the preceding sentence. 2 See below, p. 71. 
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Withdrawal of the Appeal does not acquit the Appealed. 


Fordwich, cap. 90.—Et si aliquis appellans retraxerit appella- 
ionem suam?... [nihillominus] tune debet appellatus duci ad 
isonam si fuerit in causa homicidii, et dies assignabitur ei ad aequie- 
tandum se contra sectam domini regis si possit. 


Si vero fuerit in 


. ubi dominus rex sectam non habet; 


i let appelatus dimitti ad sex manucaptores. 





And if any appellant should withdraw his appeal, nevertheless 
the appealed shall be led to prison if it be ina case of homicide, and 
a day shall be assigned to him to acquit himself against the suit of 


the lord king if he can. 


If it be in a case of theft or robbery . . . 


where the lord king has no suit, the appealed is wont to be released 


on six pledges. 


Delay in answering an Appeal. 


London. Liber Albus, p. 95.— ... 


Secundum legem et libertatem 


civitatis datus fuit eis terminus xl. dierum ad appellum illud [de 


morte] respondendum.* 


According to the law and liberty of the city . 


. there was given 


to them [the defendants] the term of forty na iol answer that appeal 


of death. 


The Defendant unbound. 


Fordwich, cap. 84.°—Cum autem venerint appellans et appellatus 
. stabit serviens ballivi qui personam sic appellatam custodierit 
eum securi ê tenens eum ligatum sed tamen deligetur cum respondere 


debeat. 


When the appellant and appealed have appeared . . 


. the serjeant 


of the bailiff, whois in charge of the person thus appealed, shall stand 
with his axe, holding the appealed bound, but shall unbind him when 


he is to answer.’ 


1 Also Sandwich (Boys), p. 466. 

? On the penalties for withdrawing 
an appeal, see below, pp. 86-7. 

3 See above, pp. 25. 

^ Cf. the common-law rule, five 
months, according to Bracton, f. 125 a. 
The Cinque Ports rules do not name the 
precise interval that is to elapse ; the 
appealed is to appear at the next hun- 
dred after an appellor has appeared, and 
then a day is fixed, by which time the 


_ appellee must find compurgators. 


? So Sandwich (Boys), p. 463, Win- 
chelsea, eap. 8, and Hastings, cap. 13; but 
Rye, cap. 12, makes him stand before the 
court ‘in the manner of a felon.’ Cf. 
Bracton, f. 187 a ; Britton, i. p. 35, note. 

^ Woodruff securitate, but Boys 
securi. 

1 The red-handed felon alone was to 
be bound in early Germanic law (Brun- 
ner, Forschungen, p. 460). 
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(9) JUDGMENTS. 


I. BLOODFEUD AND WERGILD. 













Laws of the Dunsete, cap. 5.—Gyf Wealh Ainglisne man ofslea, 
ne Searf he hine hide[r] ofer buton be healfan were gyldan, ne Ænglisc 
Wylisne geon ofer $e ma (&oe.). 

If a Welshman [on this side the frontier river] kills an English- 


man, he need only pay on this account half the dead man's wergild 
and as little an Englishman for a Welshman [killed on that side]. 


Archinfield. Domesday, i. 179.—Quod si Walensis Walensem 
occiderit, congregantur parentes occisi et praedantur eum qui occidit 
ejusque propinquos et comburunt domos eorum donee in crastinum 
circa meridiem corpus mortui sepeliatur. De hac praeda rex terciam 
partem, illi vero totum aliud habent quietum. 

If a Welshman kill à Welshman, the kin of the dead man shall 
assemble and despoil him who was the slayer and his kin, and burn 
their houses, until on the morrow at midday the body of the dead 
man be buried. Of this spoil the king has the third part, and the 
spoilers have all the rest. 


Archinfield. Bracton, N.B. 1474. — Talis est consuetudo in Urchine- 
feldia, quod de tali morte licet aliquis convictus sit, bene potest 
concordiam facere cum parentibus. 


, 


Such is the custom in Archinfield, that where a man is convicted 
of homicide, he may lawfully make agreement therefor with the dead 
man’s kin. 


Preston, cap. 21.—Item si burgensis vulnerat alium et voluerint 
concordare, amici inter eos positi servent pro unoquoque pol[l]ice 
plage cooperte iiii™ denarios, pro discooperto octo denarios, et quiequid 
vulneratus per disturbacionem plage sue poterit probare quod perdidit 
alius ei reddet, et similiter quod vulneratus dedit medico suo! pro 
sanacione plage ei reddet, et arma ei afferet et jurabit super arma si 
vulneratus esset et ei talia fecisset, ipse caperet quod ei offert si amici 
sui hoe consenserint et laudarent. 


If a burgess wound another, and if they be willing to accept an 
agreement, the friends? set between the parties shall take 4d. for every 


1 For notes on the leech-fee, oath on Deutsche Rechtsgeschichte, i. 161. 
thearms, &c., sce H.H.R. xv. 505. For the ? Possibly here meaning combur- 
consent of the kin, sce Leges Hen. TO [11], gesses; see H.H.R, xv. 505, 
and on the * Gleichheitseid ’ see Brunner, 
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inch of wound in an exposed part, and 8d. for every inch in a covered 
part, and whatever loss the wounded man can prove that he has sus- 
tained through his wound the offender shall pay, and likewise whatever 
the wounded man paid for the healing of his wound the offender shall 
pay to him, and he shall bring his arms to the wounded, and shall 
swear upon the.arms that if he [the wounder] had been similarly 
wounded by him [the wounded], he [the wounder] would have accepted 
what he now offers as compensation if his kin consented thereto and 
approved. 












Manchester, cap. 4.—Item si aliquis burgensis cum aliquo certaverit 
jj per iram eum percusserit sine sanguinis effusione et ad domum suam 
redire possit sine calumpnia prefecti aut famulorum suorum, liber erit 
de plaeito prepositi. Et si guerram illius cui commisit sustinere 
poterit, bene potest fieri. Sin autem per consilium amicorum suorum 
‘eum eo pacem faciat et hoc sine forisfactura prefecti.! 


-Item if any burgess dispute with another, and should strike him 
in anger without bloodshed and be able to reach home without the 
challenge of the reeve or his servants, he shall be free from the reeve's 
plea. And if he can meet the feud of him whom he struck, he lawfully 
may; but if not, by the advice of his kin, he shall make peace with 
the injured man, and this without paying any forfeit to the reeve. 


Hereford, cap. 88.2—Et statim mandetur? eis quod prosequantur 
[placitum predictum de tenemento petito]* per omnes vias sibi neces- 
sarias excepto duello quod non debet inter illos nec aliquos concives 
nostros vadiari propter inimiciciam perpetuam parentum et puerorum 
nostrorum que ad perdicionem civitatis posset verti, et alia pericula 
innumerabilia incumbencia. 


And immediately [after the delays| let them be ordered to 
prosecute the aforesaid plea [concerning a tenement claimed] by all 
the needful means, except the duel, which ought not to be waged 
between them or any of our citizens on account of the perpetual feud 
betwixt our kinsmen and children, which might turn to the city’s ruin 
and to countless other imminent perils. 


1 At Salford and Stockport peace. 3 Hereford has  nhibeatur, but 
must be made for the blow ‘per visum Montgomery has more correctly man- 
burgensium,’ and a fine of 12d. paid to detur. 
the lord. 4 From Montgomery and the pre. 

2 Similarly Montgomery, cap. 88. ceding paragraph. 
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Its Exclusion with Exceptions.' 


Bristol Charter, cap. 3.—Et quod nullus burgensis faciat duell 
nisi burgensis appelatus fuerit de morte exterioris hominis qui occi 
fuerit in villa aut qui non fuerit de villa. 


And that no burgess shall do battle unless the burgess be appeal 
of the death of a foreign man who was killed within the town or í 
an indweller who was not of the town franchise. 


Thomastown (Ireland), cap. 3.2—Nullus burgensis mittatur ; 
duellum de nullo appello quod possit fieri contra eum nisi de mor 
hominis et latrocinio vel de aliquo alio placito unde duellur 
racionabilis (sic) fieri debeat. | 

No burgess shall be sent to the duel concerning any appeal that 
can be made against him, except for homicide and larceny or for any 
other plea whereon duel ought rightly to be made. | 


Dunwich, cap. 2. . . . quod licet aliquis eorum apellatus fuerit 
duellum non faciat nec in burgo suo nee extra burgum suum neque de 
terra, neque de latrocinio, neque de felonia neque de alia re nisi 
tantum de [morte] ? hominis exterioris. 

°” That although any of the burgesses be appealed, he shall not do 
battle either in this borough or outside it, either in a land suit, or 
for larceny or felony or on any other plea, excepting for the death of 
a foreign man. 





Scarborough, cap. 6.—Non jacet duellum in predicto burgo in 


The duel does not lie in the aforesaid borough in a plea of land. 


An Approver’s Trial by Battle. 


Fordwich, F. 46, cap. 14, § 5.4—Item clamant quod si aliquis 
probator extraneus aliquem hominem de libertate eorum appellaverit 
de aliqua felonia, sive dicta felonia fuerit facta in dicta libertate 


1 A general exclusion of trial by 2 So likewise Kilkenny, Carlow, 
battle is one of the commonest of Moone, Rossbercon, Cart. Priv. et Mun. 
borough privileges. See Elton, Tenures | Hibern. pp. 99, 37, 39. 
of Kent, p. 100, on the exclusion of trial * Omitted. 
by battle in gavelkind. 4 Also in Cott. Claud. D. x. f. 828 b. 
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1 extra, dietus probator in dietam libertatem ingredietur cum toto 
paratu suo prout dieto probatori decet. Et cum venerit in dicium 
llam? ductus erit ad aquam currentem vocatam Stour, et in illa 
jua stabit usque ad umbilicum cum apparatu suo ad modum pro- 
toris, prout dictum est, paratus ad appellum? probandum. Et 
is liber homo sic appellatus veniet in uno batello de tribus postis ? 
a eadem aqua ad oppositum dicti probatoris indutus cum uno in- 
mento vocato skorpe,! et cum uno instrumento vocato ore de longi- 
idine trium ulnarum, et ille batellus affirmabitur cum una corda ad 
ayum, et in dicta aqua cum dieto probatore pugnabi& quousque 
luellum inter eos finiatur. 


They claim that if a foreign approver? appeal a man of their 
liberty of any felony, whether the felony be done within the liberty 
or without, the said approver shall enter the said liberty with all his 
equipment such as is proper for an approver. And when he has 
come into the said town, he shall be led to the running water called 
the Stour, and he shall stand in that water up to his navel, with his 
equipment, in the manner of an approver, ready, as aforesaid, to prove 
his appeal. And the said freeman thus appealed shall come in a 
row-boat of three benches in the same river till he is opposite the said 
approver, and the freeman shall wear a garment called a skorp (?),^ 
and shall have a weapon called.an oar three yards in length, and 
his boat shall be made fast by a rope to the quay, and in the said 
water he shall fight with the said approver until the duel between 
them is finished. 


When Battle is allowed. 


© London. Add. MS. XXII. § 5.—Cives duellum non judicant in 

' Civitate sed vicecomes mandet pro turensibus vel militibus de comi- 

tatu ad judicandum duellum, si in civitate evenerit de forensibus, 

- vel de illis qui ad legem civitatis [non pertinent, placitum 5] ubi duellum 
sit eb pertineat. Propterea etiam cives duellum non judicent, quia 
duellum facere non debent. 


The citizens do not judge in the duel in the city, but the sheriff 
should send for the Towermen or the knights of the county to judge 
the duel, if there is one in the city in a suit between foreigners, or if 


* MS. Claud. libertatem et villam. in a restricted sense as the appropriate 





? Ib. appellum swum. 

? Corr. thoftis,and written thoftis 
in MS. Claud, i.c. rower’s bench. 

* MS. might be read skorrie, and 


Cott. Claud. has skorye. ?skorp= 
O.E. sc(e)orp, meaning ‘dress’ in 
general. The word may have survived 


VOL. I, 


name for the garment to be worn in trial 
by battle. I am indebted to Mr. Henry 
Bradley for this suggestion. 
^ A convieted eriminal, pardoned on 
condition that he appeal his associates. 
" Some such words are required to 
complete the sense. 
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between those who do not belong to the law of the city (unfranch 
in-dwellers) a plea should arise to which the duel properly belc 
As the citizens do not use trial by battle, they do not judge in 1 
by battle. | 


London. Add. MS. XXIV.'— .. . Johan defendi tut et mist soi h 
de la franchise, et offri a soi defendre par sun cors. Adam dist | 
ne devoit? mie pur lui perdre sa franchise, kar nul hume de 
franchise ne doit combatre s'il ne veut. Fu dune jugié ke Johe 
fuist a lai... kar quaunt ambedeus estoient d'une franchise, n'i 
jut nul bataille, si ambedeus nel vusissent, ke ke Pem deist. K 
issi porroit le fort hume hunir le feble, le jovene le viel, kar le viel 
ne fieble ne purroient cuntre le fort e le jovene par bataille derainer. 


John (a citizen) denied all, and put himself outside the franchise 
and offered to defend himself by his body. Adam (the plaintiff, a 
citizen) said that he ought not to lose his franchise for John, for nc 
man of the franchise ought to fight unless he likes. It was t 
adjudged that John should be at his law . . . for when both par 
were of the same franchise, no battle lay here, unless both desired it, 
whatever people might say. For if so, the strong man might insuli 
the weak, the young the old, for the old and weak could not deraign 
by battle against the strong and young. 





Newcastle-on-Tyne, cap. 12.—Si quis burgensis de re aliqua 
appellaverit, non potest super burgensem pugnare, sed per legem se 
defendat burgensis, nisi sit de proditione, unde debeat se defendere 
bello. Nec burgensis contra villanum poterit pugnare nisi prius de 
burgagio exierit. 

If any burgess should make appeal concerning any matter, he can- 
not fight against a burgess, but the burgess must defend himself by 
his oath, unless it be a charge of treason, from which he must defend 


himself by battle. Nor coulda burgess fight against a villein, unless 
he first quitted the burgage. 


Wearmouth, cap. 13.— 8i quis burgensis appelatur de loquela unde 
bellum debet surgere ab aliquo villano vel in rure habitante defendat 
se per legem . . . nisi de tali scelere appellatur pro quo reete se 
debeat per duellum defendere. 

Cap. 14. — Nec burgensis contra villanum si eum appellaverit debet 
pugnare, nisi ante calumpniam de burgagio exierit. 


If a burgess be appealed of a plea whereon battle may issue, by a 
villein or out-dweller, he shall defend himself by oath . .. unless he be 


! And Liber Albus, p. 109. ? MS. diroit, 
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ealed of a crime such that the law requires him to defend himself 
ttle. i 

In no ease ought a burgess to fight against a villein who appeals 
im unless he has quitted the burgage before the claim was entered. 


res Quatuor Burgorum, cap. 11.— Si rusticus extra burgum manens 
go burgagium habeat . . . [et] rusticus ille burgensis calump- 
it burgensem in burgo manentem, burgensis contra rusticum 
se defendet. Si autem burgensis in burgo manens die ac nocte 
um predictum de aliqua re unde bellum oriatur appellat, rusticus 
| burgensem bello se defendet. 

ap. 12. — Si quis forinsecus burgensem de aliqua re appellaverit, 
est super burgensem pugnare, sed per legem burgi se defendet, 
de proditione vel de them, unde se debet defendere bello. Nec 
rgensis contra forinsecum poterit pugnare nisi prius exierit de 


Cap. 18.— Burgensis domini regis potest habere duellum de bur- 
nse abbatis, prioris, comitis, vel baronis, sed non e converso. 

Cap. 22.—Si burgensis calumpniatus preterierit etatem pugnandi 
- [de] hoc essoniaverit in sua responsione, non pugnabit sed juramento 
di. talium qualis ipse fuerit se purgabit. 


If a villein dwelling outside a borough has a burgage in the 

borough . . . and such a villein burgess should lay claim against a 
burgess dwelling in the borough, the burgess shall defend himself by 
oath against that villem. But if the burgess, dwelling in the borough 
night and day, should appeal the said villein concerning any matter 
whereon battle may issue, the villein shall defend himself by battle 
against the burgess. 
' If a foreigner should appeal a burgess of any matter, he cannot 
| fight against the burgess, but [the burgess] must defend himself by 
the law of the borough, unless it be of treason or of warranty, 
whereof he ought to defend himself by battle. Nor can a burgess 
fight against a foreigner unless he first quit the borough. 

A king’s burgess can claim trial by battle against an abbot's, 
prior’s, earl’s, or baron’s burgess, but not vice versa. 

If a burgess who is accused has passed the age of fighting and 
should essoin himself thereof in his answer, he shall not fight, but 
K purge himself by the oath of twelve persons such as he is himself. 


| No Substitutes allowed. 

Preston, cap. 45.—Item de clamore facta (sic) de burgense ab aliquo 
' milite, quisquis sit miles, si duellum judicitur (sic) inter burgensem 
p2 
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et militem, miles non potest se mutare nisi inveniatur in eo quod 


possit pugnare. 


Concerning a claim made against a burgess by a knight, who 
the knight may be, if the duel be adjudged between the burgess 
the knight, the knight cannot find a substitute unless a reas 
adduced wherefor he cannot fight. 


Battle or Ordeal. 








Pontefract, cap. 28.1—Si alia vice [burgensis de latrocinio] rettat 


fuerit, vel per duellum vel per aquam legaverit se. 


If a burgess be charged with larceny a second time, he shall acquit 


himself either by duel or by the ordeal of water. 


III. ORDEAL? 





Preston, cap. 18.—Item burgenses de curia predicta haben 


duellum, ignem, et aquam ad judicium faciendum. 






Item the burgesses of the aforesaid court have trial by battle. 


and fire and water to make the ordeal. 


IV. WAGER OF LAW? 


Oath of 40 Compurgators. 


Archinfield. 


Domesday, i. 179.—Qui domum incenderit et inde 





accusatus fuerit per xl. homines se defendet. 


A man charged with arson defends himself by forty com- 


purgators. 


Waterford, cap. 1—De Bataille. 


In primes si un chitesein fiert un 


forein paront il est mort, dount bataille poet sou[r]dre, le chitesein 


1 Also Leeds. 

2 For -the false coiner’s ordeal see 
below, p. 52, and for what seems to be 
a reference to the use of the ordeal of 
fire or water (on the defendant’s failure 
to produce compurgators, provided that 
the sheriff was duly warned of his fai- 
lure), see London, Add. MS. XVIIT., and 
Liber Albus, pp. 110-1. Engl. Hist, 


Rev. xvii. 707. Also on the Londoner’s 
choice between compurgation and ordeal 
see Gross, ‘Modes of Trial in the Me- 
diæval Boroughs,’ Harv. L.R. p. 693; 
note 1. See Pontefract, cap. 28, above. 

? Cnut’s law, II. [84], ordered one 
and the same law in compurgation to 
hold in the boroughs. 











p. 2.—De Murdre. 


shall never come to battle. 


lisracionet homo Londoniarum. 


has been adjudged in the city. 
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iugera od xl.'loiaus hommes, paront [le bas[t]oun de?] chascun 
mme si est despecé* encontre chitesein qe jamais a bataille 


D'autre part, tout soit che de murdre, si se 
homme aquiter en meisme la maniere. 


Of Battle.—First, if a citizen wound a foreigner whereby the 
foreigner dies, and thereby cause for battle may arise, the citizen 
shall purge himself with forty loyal men, whereby against a citizen 
the [appellant's] weapon of every foreigner is broken, since a citizen 


Of Murder.—Furthermore, even though it be a case of murder, 
still one ought to acquit oneself in this same manner. 


Oath of 36 Compurgators.' 


London Charter, $ 3.—E si quis civium de placitis corone implaci- 
atus fuerit, per sacramentum quod judicatum fuerit in civitate se 


And if any of the citizens be impleaded concerning the pleas of 
the erown, the man of London shall clear himself by the oath which 


London. Add. MS. XVIII/— De plaiz de corune. Hume ki est jugiez 1 
ala grant lai, Pem li esgarde par le prudes humes de la cité k’il 1°” 


ait xxxvi. humes qui avoec lui jurgent a quinceine al meins, u plus 
en si justice veut, et ices xxxvi. humes doivent estre meimes le 


1 The Waterford charter of 1205 
gave compurgation by 12, that of 1232 
by 24; no charter exists giving the oath 
by 40, so far as I am aware, but in the 
MS. from which the custumal is taken, 
C.C.C.C. 405, f. 191, it seems to be 
claimed as a Waterford liberty conferred 
by Henry II. when he gave Waterford 
the liberties of Bristol. Dublin (to which 
Henry II. did in November 1171 give 
— the laws of Bristol) had the oath of 40 by 
John's eharters of 1192 and J200. "The 
rule at Bristol is not known. Limerick 
had the oath of 40 by charter. Chart. 
Hibern. 36. In 1276 the king was 
advised to withdraw this liberty, which 
allowed a man to purge himself of a 
charge of murder by the oath of 40 men. 
M. Lenihan, Limerick, p. 55. 

* These words are supplied by the 


Dublin version, ed. J. T. Gilbert, who 
prints basoun. The reference is no 
doubt to the ‘baculus cornutus,’ the 
combatant’s weapon in trial by battle. 
Bracton, f. 152, says of outlaws and 
others who may not appeal that 
‘omnino frangitur eorum  baculus.' 
See also Fleta, p. 56 (1685). 

3 despecer = to break up. 

4 See Leges Hen. 66 [10] on the 
Mercian oath ‘in triplici lada xxxv. 
consacramentales,’ and Ethelred’s law, 
Liebermaun's III. Atr. 18, p. 230, on 
the oath ‘inid thrinna xii! Also v. 
Amira, Obligationenrecht, 1. 189, on the 
* dreizwólften oder zweizwólften Kid.’ 

5 Also Liber Albus, pp. 110-1. Cf. 
p. 92 (14 Hen. III.) and p. 104 (25 
Hen. III.). 
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jur eslu! par les prudes humes de la vile si la justise veut, u 
quant justise vudra; ceo est a savoir xviii. humes devers le « 
Walebroc, et xvii. humes devers le west de Walebroc; et « 
il serunt issi eslu par les humes le vile (et nient par viset 
par chamberlenc), l'um doit lur nums escrivre et baillier les a 
ki avoir les doit; et si cil nul de ces chalenge, u d'amur ver alt 
de haine, u de linage, u d'altre chose, Pem le doit oster, et r 
un altre par les prudes humes et asoir lui jur k'il les ait, a quinz 
u plus loing a plaisir de justice (&c.). 

Si est a savoir ke l'em ne doit mettre nul hume a la grant lai 
pur le greigneur achaisun ke puisse estre, si cum de mort de hi 
et ceo aveke siute et aveke cri et aveke tesmoing, u hamsol 
aparissante et uis depeciez et decopez, et siute, et plaies aperte 
aparissantes, et aveke semblables choses; kar nule lai ne met h 
a mort ne a membre, fors cele lai en Lundres, et pur ceo estoe 
grant achaisun i ait a juger cele lai; kar [en] les altres lai 
plai de corone, cum a xviii. humes, s'il encheent, ne sunt fors en m 
d'avoir et a lur were, ceo est a savoir de c. sol. Et en ceo cas j 
troi foiz li eneupez, dunt li Engleis l'apelent threfa[l]d od, ceo € 
a jurer troi foiz, et a chascune foiz soi sisme, et ceo est pur 
hautesce de la curt et pur le honur de justice. Meis a grant l 
ne jure li encupez for une foiz et ceo primier pur le grant peril « 
furnir la lai, kar si un seul faussist u retraisist si est morz, € 
ausi cum vencu en champ; et pur cel grant peril ne jure il fors ur 
foiz a la grant lai et dunc li altre aprés lui. 


Of pleas of the crown. When a man is adjudged to the Great 
Law, the prud’hommes of the city award him to have thirty-six mei 
who shall swear with him after at least a fortnight, or later if the 
justiciar so orders, and these thirty-six men ought to be chosen on 
the same day by the prud'hommes of the city if the justiciar chooses, 
or on another day if the justiciar so chooses, that is to say eighteen 
men from the east side of Walbrook, and eighteen men from the west 
side of Walbrook, and when they have thus been chosen by the men 
of the iown (and nowise by the sheriff or chamberlain), their names 
ought to be written down and handed over to him who has to pro- 
duce [the swearers], and if he challenges any of them, either for love 
or for hate, or for kinship, or for aught else, the name of such a one 
ought to be removed and another put in by the prud hommes, and a 
day snall be assigned to him when he must have them, a fortnight 
hence or longer at the justiciar's pleasure. 


! Liber Albus, p. 104, shows that the election took place ‘ in Folkemannemote 
apud S. Paulum.’ 
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Be it known that no man ought to be put to the Great Law except 
for the gravest possible cause, such as homicide, and that with suit 
and with cry and with witness, or for open burglary and doors 
broken and hacked, with suit, and for open and obvious wounds, and 
suchlike matters, for no law puts a man to death or mutilation 
except this law in London, and so it behoves that there must be great 
cause why this law should be adjudged; for by the other oaths in a 
crown plea, as in the ease of the eighteen men, if the parties fail, 
they are only amerced in movables and up to their wergild, that is to 
say up to 100s. And in this case the accused swears three times, 
wherefore the English call it ‘the threefold oath,’ that is to say, he 
swears three times, each time himself the sixth, and this for the 
dignity of the court and for the honour of justice. But in the Great 
Law the accused only swears once, and that the first oath, because of 
the great risk of offering such an oath, for if a single one breaks down 
in swearing or withdraws from the oath, he (the accused) dies, and is 
as one vanquished in the field; and for this great risk he swears 
only once by the Great Law, and then the others after him. 


London. Liber Albus, p. 57.—Quicunque se oporteat per Magnam 
Legem purgare, ordo legis illius talis est.—Quod appellatus, rectatus et 
accusatus sex faciet sacramenta propria persona; scilicet quod in 
quolibet sacramento jurabit pro se quod immunis et innoxius est de 
felonia et pace domini regis infracta, et de universo malefacto ei 
imposito, et sie Deus illum adjuvet et illa sacrosancta. Postea 
jurabunt sex viri quod sanum et salvum sacramentum juravit, 
secundum conscientias et intelligentias suas, et sic adjuvet eos Deus 
et hee sacrosancta. Et hie ordo continuabitur usque ad numerum 
xxxvi. virorum juratorum completum. 


For whoever has to purge himself by the Great Law, the order 
of that law is this:—That he who is appealed, charged, and accused, 
shall make six oaths in his own person, to wit, in every oath he shall 
swear for himself that he is guiltless and innocent of the felony and 
of the breach of the king's peace, and of the whole misdeed charged 
against him, so help him God and the halidom. Afterwards six men 
shall swear that he swore a sound and safe oath, to the best of their 
knowledge and belief, so help them God and the halidom. And this 
order shall be followed until the full number of thirty-six jurors have 
Sworn. 


York Charter.,—Et se defendent ab omnibus appellacionibus 
! The paragraphs are in Liber Horn, ? Drake, Eboracum, p. 204, and the 


which proves that the passage cannot be same clause is in the Scarborough claim, 
later than about 1321. cap. 15. | 


1321! 
(about). 


1189 
(about) 


1154-95. 


1194. 


1200. 


1.200 
(about). 


1356. 
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per juramenta xxxvi. hominum civitatis nisi que appellacio fu 
de corpore regis. 


They defend themselves against all appeals by the oaths of thirt: 
six men of the city, unless the appeal i8 one touching the king's bod 


Wearmouth, cap. 13.—Si quis burgensis appelatur de loquela un 
bellum debet surgere ab aliquo villano vel in rure habitante, defendat 
se per legem civilem, scilicet per xxxvi. homines. 


If any burgess be appealed of a plea whereon battle might arise, 
by any villein or upland-dweller, he shall defend himself by the law 
of the city, to wit by 36 men. 


. Pontefract, cap. 28.—8S1 aliquis burgensis rettatus fuerit de 
latrocinio ab aliquo, nos judicabimus eum in burgo nostro, assistente 
nobiscum serviente domini, faciente unam legem una vice cum xxxvi? 
manu. 

If any burgess be accused of larceny by any one, we shall adjudge 


him in our borough (the lord's serjeant aiding us) to make oath once, 
with 85 compurgators. 


Lincoln.?—-Quilibet appellatus [de roberia] vadiavit eidem Martino 
legem se xxxvii. manu. 


The appealed man [charged with robbery] waged Martin a law with 
96 compurgators. 


Egremont, cap. 17.—1tem talis est consuetudo burgensium et 
viventium omnium secundum legem ville, si latrocinium alicui 
predictorum imponitur, purgabit se per xxxvi. homines semel, secundo, 
tercio, et postea ejectus erit a communione burgi. 


Such is the custom of the burgesses and of all living according to 
the law of the town, that if larceny be charged against any of such 
people, he shall purge himself by 86 compurgators once, twice, and 
thrice, and after that he shall be cast out of the borough community. 


Cinque Ports Oath of 36 in Appeal of Homicide.’ 


Pevensey, cap. 8. [Cely q’est retté del homicide] . . . estera a la ley 
se il se voile mettre, ou a la usage de cynk portes, ceo est assavoir a 
xxxvi. queux il memes choisera, et fera son panel a son peril, et le 


! Also Leeds. 3 For cases showing this oath in 
? Lincoln having laid claim to the actual use in the fifteenth century, see 
customs of London, the appealed was Gross, ‘ Modes of Trial,’ loc. cit. p. 697, 
adjudged the Great Law of London. note 8. The custom was put an end to 
Pleas of the Crown, Selden Society, by the reforms of 1528. 
i. 39. 
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lelivera au mayns du senescal; et com ils du panel soient demandés, 
hescom par son nom, si ascun defaille ou ne respoigne! mye, le 
rison soit ajugé a la mort. Hit si ils soient tous presents, soleit le 
meseal de les xxxvi. pardonner les douze, et les rescevour ? et jur[é]s 
le la eomunité autr[e] douze, et le seneschall elirra xii. pour la 
onquest, et si ascun retree mayne del livere ou fra? condicion, soi[t] 
le prison jugé a mort: et adeprimes le prison jura, q'il est sans 
‘coupe de sele felony ou homecyde s'il soit, et puis chescom de la 
enqueste jurra par sei. Et si ils facent lor serment come deyvent 
faire duement, voyse le dit prison quite etc. 

He who is accused of the death shall stand to the law if he 
chooses to do so, or on the usage of the Cinque Ports, that is to say 
on the 86, whom he himself shall choose ; and he will make his 
panel at his peril, and deliver it to the hand of the steward, and as 
they of the panel are called, each by his name, if any fail or do not 
answer, the prisoner shall be adjudged to death. And if they are all 
present, the steward is wont to excuse twelve of the 86, and the 
receiver and jurats of the community another twelve; and the 
steward shall choose twelve for the inquest, and if any of these twelve 
withdraw his hand from the Gospels or make some condition, let the 
prisoner be adjudged to death. And first the prisoner shall swear 
that he is guiltless of this felony or homicide, if so he be, and then 
each of the inquest shall swear by himself. And if they make their 
oath duly as they should do, let the prisoner go quit etc. 


Winchelsea, cap. 6.— Et si ascune veigne de pursuer vers l'endit 
par apell, soit l'endité arreng[é| de la felonie et s'il dedit la felonie, 
soit chargé de part le mair d'avoir sa quitaunce come onsuit: cestas- 
savoir xxxvi. hommes de sa demesne * proveaunce de bone fame e de la 
linage * d'Engleterre, q'ils soient prestez au prochyn hundred qe lui 
serra assigné, les quex xxxvi. hommes l'appellé mettra en escript en 
mayn du baylliff: et le commune clerk lierra lez nouns et fra chescun 
appeller. . . . 

Cap. 7.—. . . Si omnes responderint nominatim [qui] vocati 
fuerint, tune solent de gracia regis per ballivum suum ibidem dimitti 
xii. homines de predictis xxxvi. et de gracia majoris et juratorum xii. 
homines, ita quod major et ballivus eligant de omnibus xii?" quos 
voluerint adjurandos cum appellato quod ipse de sibi impositis non 
est reus. Et solet primo ipse appellatus jurare super librum quod non 


! MS. (Darell's copy) respeigne. 3 MS. en fre. 
? The bailiff at Pevensey is so called, ! MS. demesme. 
as the first chapter of the custumal * Probably a mistake for legiaunce, 


explains. as in the Dover custumal. 


15th 
century. 


1461-83. 


. boke and wyll nott swere, the appellaunte shalbe put to the dethe.? 
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est culpabilis, sic se adjuvant (sic) saneta sanctorum osculando libri 
Postea voeantur xii. qui eleeti sunt ad jurandum et nominatim pr 
vocati sunt, jurent videlicet unusquisque per se quod sacrament 
quod appellatus ibidem fecit ! est bonum et fidele et quod ipse apy 
latus non est reus de aliquo sibi imposito sie se adjuvant (sic) san 
sanctorum, tangente (sic) [et] oseulando librum flete. ]. 
No translation is supplied, as the following entry may serve as : 

English rendering :— 


Hastings, cap. 9. Here foloweth the forme how a person indyted of 
murther or felonye shall aquyte hym. And yt ys to be understonde 
that if any person be attachyd upon a indytement upon appell and 
pursute be made agaynste hym, he may chuse wether he wyll abyde 
tryall of xii. men indwellers of the fraunches, consyderyng he may 
have his chalenge as the lawe requyrethe, or ells the seyde felone ma; 
be att his owne perell and name xxxvi. lawfull men, whiche xxx 
men must nedys, at the day assigned resonablie by the bayle and 
jurates, appere. And if their faile one of the number, he shall dye, or 
if any fayle to answere when he is called. And if the xxxvi. appere 
and answer when they shalbe called, then shall there be xii. of the 
number by the kyngis grace relesed,? and by the bayle and jurates 
and privilage of the fraunchise other xii. of the number of xxxvi., so 
that of the xxxvi. ther shalbe xii. swore with the appellaunte that he is 
nott gylltie of that that 1s surmysed on hym, but the appellaunte shall 
swere furste that [he] is gyltelesse of that offence, kyssyng the boke, 
and after hym shall syngulerly everyche of the xii. persons swere on 
the holy evangelist, kyssyng ye boke, that he is nott giltye of the 
irespas leyde unto hym, and if any of them withdrawe hym fro the 


! MS. ficit. 

? At Dover the bailiff pardoned 12 in 
the king's name, and the mayor and 
jurats the other 12, eap. 5, $4. At 
Fordwich, cap. 88, the abbot's steward 
dismissed 19, the mayor and jurats the 
next 19, *so that the mayor and 
steward and jurats chose the 12 from 
the 86. At Sandwich a bailiff acted 
for the king, the mayor and jurats for 
the town (Boys, p. 465). At Romney 
(1498) (Lyon, ii. 315), the bailiff acted 
for the king, the barons of the town for 
the town. At Romney the 12 must 
swear word by word as the appealed 
swore. At Rye the mayor acted as 
king’s bailiff, and the mayor and jurats 
together for the town. Lydd, eap. 12, 


has ‘the baylif of the kynges behalf 
and of the lordys of the towne: shall 
take xir... and the.jurattes of the 
ryall fraunchise ofthe v portes shall take 
other xir, and the othér ‘x11 shalbe tooke 
to make him quite, and requires the 
oath word by word as the appealed 
swore. The Romney custumal of 1352 
(imperfect) does not include a chapter 
on the 36. 

? The passage concludes ‘yf he 
speke not, he is at the kynge is will and 
all his goodes,’ but this is a mistaken 
rendering of the passage (see below, 
p. 87), which puts the appellor and his 
goods at the king’s mercy if the de- 
fendant is ‘ quietus,’ acquitted. 






swear in like manner. 
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_ Hythe, cap. 1—Si (les xxxvi.) soient prest, le baylyf de soun 
office des ditz xxxvi. hommes eslira xii. hommes, issunt primerment 
'un enditez mettra sa mayn en livre! et jurra que il est sauns coupe 
et lez xii. hommes en mesme le maner jurrent (&e.). 

If the 86 are ready, the bailiff by right of his office shall choose 
twelve of the 836 ; and thus first the man indicted shall put his hand 
on the book and swear that he is guiltless and the twelve men sball 


Sandwich (Boys), p. 465.—Sic autem debent omnes secundum legem 


communem inditari in communi casu appellacionis tam vite quam 
membrorum, salvo quod ubi ipsi qui attachiati sunt in forinceco sunt 
-aequietali vel condempnati per xii. viros aliquorum hundredorum in 








quorum dietum miserint, et isti hie infra libertatem per xxxvi. 


Thus all ought to be indicted according to the common law in a 
common case of appeal of life and limb; but whereas those who are 
attached in the foreign are acquitted or condemned by 12 men of 
any hundred on whose verdict they put themselves, these here within 


the liberty by 36. 


Dover, cap. 5, §14.—And one acquyttaunce shalbe for straungers 


and fremen.? 


Fordwich, cap. 85, §2.°—Sed non erit aliquis refutandus ad 
hujusmodi aequietationem faciendam, utrum fuerit vicinus vel 
extraneus, dummodo fuerit legalis et fidelis. 


And no one is to be refused in making this form of acquittal, 
whether he be native or foreign, provided he be law-worthy and of 


good allegiance. 


Delay for the 36. 


Fordwich, cap. 85, $ 1'—Et debet illi dies assignari prout fuerit de 
partibus longinquis ut possit mandare ad partes suas ad acquietandum 


se per vicinos suos si poterit. 


And in choosing a day to be assigned to him it should be such 
that a man from foreign parts can send to his own country to acquit 
himself by his own countrymen if he can. 


! MS. et lyura. 

? This comes towards the close of 
the account of the oath of 36 in crimi- 
nal pleas. It appears, from the other 
Cinque Ports custumals, not only that 
foreigners as well as freemen may 
be compurgators, but that -foreigners 


inay have this process. 

3 Also Sandwich (Boys), p. 464, 
Hastings, cap. 14, orders none to be re- 
fused to be ‘in this aquytale.’ Rye, 
cap. 16 (the Rye MS.), ‘and ought no 
man to be refused unto his acquittal.’ 

4. Also Sandwich (Boys), p. 463, 


1483. 


15th 
century. 


15th 
century. 


15th 
century. 


15th 
century. 


1461-83. 


Original 
15th 
century. 


1498. 


15th 
century. 


1483. 
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Hastings, cap. 14.— How they shall assigne the daye of the aquytall 
of the XXXVI. And the bayle shall assigne the day of xxxvi. mer 
when they shall apere aftir as they be in fer contreis so as they may 
be resonably [pr]esent ! yf they be strangers. l 


Rye, cap. 16.—And his day ought to be assigned him who is 
appealed after that he ys of a far country, so that he may send in to 
his country if he be a stranger. 


Oath of 36 in Appeal of Mayhem. 


Romney, cap. 9.2—De mayhimato . . . ande in cas that he denye, 
he that is appeled shall have hys acquitaunce of xxxvi. men as it is 
aboveseyd in ple of lyf, but he shall nat goo to deth for the mayme. 


Oath of 36 in a Charge of Theft. 


Fordwich, cap. 872— Ille tamen qui ita inventus est seysitus de 
furto illo, si dixerit rem illam esse suam et suam fuisse per totum 
lempus ut proprium fidele catallum suum, et quod non est culpabilis 
de eo in quo est appellatus, et super hoc possit se acquietare per 
xxxvi. bonos et fideles ut predictum est, salvat omnia catalla sua pariter 
et se ipsum. 


He who is found seised of the stolen goods, if he says that the 
goods were his and always have been his own true chattels, and that 
he is not guilty of that of which he is appealed, and if he can acquit 
himself thereof by 86 good and faithful men as aforesaid, shall save 
his life and all his chattels. 


Hythe, cap. 2.—Item si nul baron soit pris ove maynouer * soit 
arrent all prochein hundred, et s'il se mitte en pais sauns aultre 
chalange faire, il avera sa acquitement comme avaunt est dit.° 


If a baron (of Hythe) be taken with the mainour, he shall be 
arraigned at the next hundred, and if he puts himself on the country, 
without making further claim, he shall have his acquittance as is 


aforesaid. 
! MS. esent. * MS. mayn pouer. 
? See below, p. 176, for the Lydd >In the preceding chapter the 
version. Cinque Ports oath of 86 has been 


* Also Sandwich (Boys), p. 464. described. 
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When this Oath is refused. 









Sandwich (Boys), p. 464. —Et si in appello homicidii fuerit quis 
opertus super factum et cum cultello, gladio, vel consimilibus con- 
wmguinatus, et fuerit visum et testifieatum per fide dignum, non se 
terit acquietare. 


And if in an appeal of homicide the accused was caught in the 
act, and red-handed, with a knife or sword or the like, and this be 
seen and testified by a person of credit, he cannot acquit himself. 


Oath of 24.’ 


Dunwich, cap. 2, §2.—Si quis autem qui de eodem burgo sit, de 
felonia aliqua vel de morte hominis fuerit apellatus, per sacramentum 
xxiijj. liberorum et legalium hominum vicinorum et parium suorum se 
purget. 

If any one who is of the borough be appealed of a felony or of 


homieide, he shall purge himself by the oath of 24 free and lawful 
men, his neighbours and his peers. 


Berwick.— That no one shall purge himself by cause of battle, 
but by the oath of four and twenty men of the same burgh that be 
lawful. 


Oath of 18. 


London. Liber Albus, p. 58.'— De Lege Media facienda talis est ordo. 
Scilicet quod rectatus et appelatus de mahemio tria faciet sacramenta 
in propria persona . . . post illum autem jurabunt sex viri . . . et 
hie ordo continuabitur usque ad numerum deeem et octo virorum 
juratorum. 


This is the order for making the Middle Law. To wit that the 
man accused and appealed of mayhem makes three oaths in his own 
person . . . after him six compurgators ? shall swear . . . and so on 
till eighteen men have sworn. 


1 Also Fordwich, cap. 86, which 3 Scott, Berwick; the original 
makes the rule apply to cases of wounds charter is lost. 
with bloodshed. ‘The oath of 86 was 4 For the twelfth-century account of 
also not allowed in cases of robbery this the “threfald oX” see above, p. 87, 
where no warrantor was forthcoming, and for a twelfth-century case showing 
eap. 87. the custom in operation in a charge of 
? See also the note to Waterford ^ robbery, Liber Albus, p. 109. 
above, p.36 (oath of 40). Cork and 5 The older statement (above, p. 38) 
Drogheda had the oath of 24 by charters. requires five compurgators to support 
(Chartae Hiberniae, pp. 24, 26.) each of the three oaths of the accused. 


15th. 
century. 


1215. 


1302. 


1321 
(about). 


Original 
grant 
1165- 
1214. 


1165- 
1214. 


P 


1295 
(about). 


1189. 


46 BOROUGH CUSTOMS 


Oath of 12. 













Winchester. Scottish Frag. Coll. cap. 8.—At thai be derenyeit ] 
the law of Wynchester, that is throu the acquittance of xii. lele m 
that ar burgess. 


Inverness.2—|{Habent] perpetuam libertatem quod nunquai 
inter eos bellum habebunt nec aliquis alius burgensis aut aliquis aliu: 
homo de toto regno nostro super eosdem burgenses nostros de Moravi 
nec super heredes eorum bellum habebunt nisi tantum juramentum. 
Preterea concessi eisdem burgensibus meis de Moravia et heredibus. 
eorum ut dimidium juramentum et dimidiam forisfacturam faciant 
quod ceteri burgenses mei faciunt in toto regno meo. 


They have for ever the liberty that they shall have no battle 
among themselves, nor shall any other burgess or any other man in 
al our realm have battle against our said burgesses of Moray or 
against their heirs, but they shall have only the oath. Further, I 
have granted to my said burgesses of Moray and their heirs that they 
shall make half the oath and half the forfeiture that my other bur- 
gesses make in all my realm. 


Leges Quatuor Burgorum. Frag. Coll. cap. 28.—De purgacione 
burgensis. i burgensis vel aliquis alius debet se purgare contra 
dominum regem vel ejus ballivum de querelis inter se motis in burgo, 
undecima manu se purgabit nisi querela tangat personam domini 
regis vel vitam vel membra aut terram aut tenementum. Et tune 
duodeeima manu omnino se purgabit. 


A burgess's compurgation.—If a burgess or another has to purge 
himself against the lord king or his bailiff concerning pleas raised 
between them in the borough, he shall purge himself with ten 
compurgators, unless the plea touches the person of the lord king, or 
life or limb, or land or tenement, and in that case he shall purge 
himself wholly with eleven compurgators. 


Uncertain Number. 


Colchester, cap. 6.—Et si aliquis illorum inplacitatus fuerit de 
placito corone nostre per sacramentum quod ei judicatum fuerit se 
disracionet. 


1 See also the note to Waterford of honest purchase of stolen goods, see 
above, p. 87 (oath of 40). On the oaths below, p. 60. 
for trespass and tort see below. For * Acts of Parls. of Scotl. i. p. 79, 
the 12-hand oath at Fordwich in proof l 
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And if any of them be impleaded concerning a plea of our crown, 
he shall deraign himself by the oath that shall be adjudged to him. 


Oath of 6. 


London. Add MS. XVIII.'—Si le rois siut vers aucun hume plai de 
one senz clamif et die ke celui est blamé et le roi le mescroit, l'em 
loit esgarder k'il s'en defende soi setime main, et s'il en chiet, si est 
utant cum il fust s'il eust eu clamif encuntre lui. Ceo est a savoir 
| s'il en chaist vers le clamif en merci d'avoir, si fust autel ci, et a sa 
re de e. sol, et s'il en chaist a vie u a membre, fust autel ci.? 


If the king prosecutes any man for a plea of the crown without 
an appellor and says that this man is blamed and the king suspects 
him, it shall be awarded to him that he defend himself with six com- 
purgators, and if he fail, he is adjudged the same penalty as if there 
had been an appellor against him: that is to say, that if he failed 
against an appellor so as to incur an amercement of his goods, he will 
have the same judgment in this case and [must pay] his wer of 100s. 


judgment in this case. 


London Libertas, cap. [2, 1].2—Si enim [homo de curia regis vel 
baronum]* vim hospitandi ei in domo sua intulerit, ibique ab hospite 
occisus fuerit, eligat [hospes] vi. de parentibus suis et juret septimus, 
quia hae de causa predicta eum occiderit; sicque a nece defuncti versus 
regem et parentes dominosque defuncti quietus remanebit. 


But if a man of the court of the king or of the barons should 
billet himself on a citizen's house by force, and should there be killed 
by the host, the host may choose six of his kinsmen and swear 
himself the seventh that he killed the man on this account, and thus 
he shall be cleared of the death of the dead man as against the king 
and the kin and the lords of the dead man. 


London. Liber de Antiq. Legibus, p. 34.—Quod cives London’ debent se 
defendere de morte hominis per xxxvi. homines juratos, et pro trans- 
gressione versus regem per xii. et versus alium septima manu. 

That the men of London ought to defend themselves for homicide 


by 96 sworn men and for trespass against the king by 12, and against 
another with the seventh hand.’ 


1 Of. Liber Albus, p. 112; and for 3 Liebermann, Die Gesetze der A.S. 
an illustrative case (1240) Liber Albus, p. 673. 
pp. 91-2. . * Supplied from the preceding para. 
? See also above, p. 25 (the king graph. 
needs no appellor) and p. 27. * That is ‘himself the seventh,’ as 


appears from Liber de Ant, Leg. p. 35, 


and if he failed so as to lose life or limb, he will have the same - 


12th 
century. 


1133-54. 


1257. 


12th 


century. 


1300 
(about). 


12th 


century. 


_prud’omes de denz lez quatre bancs del husteng, elà enveer pur oir son 
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The Compurgators, Suitors, and Inquest Finders. 


London. Add. MS. XVIII.’—Ht dient aucun ke si li encupez i 
husebunde et terre tenant si estoet ke ses jureurs soient husebund 
et terre aient en la cité. Meis li encupez poet bien avoir aveke soi 
bachelers u veduers, meis k’il soient lels humes. et autel la converse. 


And some say that if the accused be a married man and a tenan 
of land, then his compurgators ought to be married men and have l 
in the-city. But the [married] accused may lawfully have with 
unmarried men or widowers, provided they are lawful men, and if the 
accused is a bachelor, he may have married men. 


Waterford, cap. 54.—De ponendo in inquisicionibus. D'autre part 
deme[n|ttres qe hom poet trover espous de estre en enqueste, hom ne 
doit jamais prendre homme sengle se il ne soit par sa volenté demayne 
e q'il ne ait defaute de gens ou q'il sache plus de nul autre. 


Whom to put on inquests.—F'urthermore, as long as married men 
can be found to be put on inquests a single man ought never to be 
taken, unless it be of his own free will, or because there are not 
enough people, or because he knows more than others. 


The Dead or Sick Man's Law. 


London. Add. MS. IV. § 5.—E si il avient dedenz cele quinzeine ke | 
li uns de ses testemonies murge, celui qui viff est pruvera son testimonie 
par serrement, e de iluec si iert menez sur la tumbe al mort; e là 
jurra que se il fust vif cel testemonie portereit. E si li uns gist 
malade, ke il ne i puisse venir, dune deit le veskunte prendre quatre 


serrement se il faire le velt, e issi aurunt les testimonies deraisné. 
E sili malades ne velt jurer, li eneupez se est desreiniez. 


And if it chance that within the fortnight one of his witnesses 
dies, he who survives shall prove his testimony on oath, and thence 
he shall be led to the tomb of the dead man, and there shall swear 
that if he were alive he would bear this testimony. And if one [of 
the witnesses] lies ill, so that he cannot come, then the sheriff ought 
to take four lawful men from the four benches of the husting and 
send thither to hear his oath, if he wishes to make one, and so the 
witnesses will have deraigned. And if the sick man will not swear, 
the aceused has cleared himself. 


* Cf. Liber Albus, p. 112, 
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London. Liber Cust. p. 252.— Eo tamen excepto, quod super tumulos 
tuorum, de eo quod dicturi essent mortui, si viverent, non liceat 
ise jurare, sed loco mortuorum qui ante obitum suum electi fuerint 
os disracionandos qui de rebus ad coronam spectantibus appellati 
int vel rectati, alii liberi et legales eligantur, qui idem sine 
ione faciant, quod per defunctos memoratos si viverent, fieri 
ti a1 ret. 

(Confirmation of Customs.) This excepted, that on the graves 
of the dead, concerning what the dead would have sworn if they had 
been alive, it is not lawful to swear, but instead of the dead, who 
were chosen when alive to deraign those appealed or accused of 
matters concerning the crown, they shall choose other free and lawful 
men who shall do the same without delay that the dead, had they 
been alive, would have had to do. 


London. Letter Book E, f. 109.—Est autem consuetudo civitatis 
antiqua quod quando aliquis eivis London' super crimen lese majestatis 
in itinere purgandus, per xxxvi. homines ex utraque parte de Walbrok 
eleetos debet purgari, et antiquitus fuit quod si aliquis de predictis 
—iris electis infra eorum eleccionem et purgacionem predicti civis 
purgandi mortuus fuerit, tune residui viri vivi jurarent super tumulum 
ipsius mortui quod ipse, si viveret, illud idem saeramentum quod illi 
jurarunt juraret. 


There is an old custom of the city that when any London citizen 
is to purge himself at an eyre of the crime of high treason, he should 
purge himself with 36 men from each side of Walbrook, and of old it 
was held that if any of the said men thus chosen should die between 
the time of their selection and the purging of the said citizen, then 
the rest of those living swore on the dead man’s grave that if he were 
alive he would have sworn the same oath which they swear.! 


Challenged Compurgators or Witnesses. 
Leicester?- Nullus de cetero debet facere legem cum hominibus 
allocutis nec suspectis, sed cum hominibus fidelibus non suspectis nec 
allocutis de placito debiti. 


No one henceforth may make law with men impleaded or sus- 
pected, but only with faithful men unsuspected and unimpleaded of 
fi a plea of debt. 


. ! For illustrations and comments, see 2 Leicester Records, i. 218. And 
Z— H.H.H. xvi. 489. To these may be see below, pp. 168-4, in the Leicester 
added a reference to Grimm, Deutsche — thwartnay for a passage on hired com- 
| Mythologie, pp. 1027 sq. T owe this re- ^ purgators. 
ference to Dr. J. G. Frazer, 


1268, 


1319. 


1292. 


15th 


century. 


15th 


century. 


15th 


century. 
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Leges Quatuor Burgorum.'—De exclusis a probacione. A pr 
cione, acquietacione et testimonio repelluntur puer infra etat 
servi, furiosi, fures, adulteri[il quia adulterius per mediam vil 
verberantur [sic], pauperes, perjuri, infames, convicti et redemy 
justicia, consanguinei, socii, nativi, clerici contra laicos et e contr 

Concerning exclusion from proof.—The following are excl 
from proof, compurgation, and witness : boys under age, serfs, v 
men, thieves, adulterers (for an adulterer is flogged through h 
town), poor men, perjurers, suspected persons, or those convicted ¢ 
ransomed from justice, kinsmen, fellows, villeins, clerks agai 
laymen and laymen against clerks. 


Laws of the Burghis?— Thir* ar thai that may nocht stand ir 
profe na acquuita[n]s, na in iden. na in assise, that is to s 
fadre na modre, syster na browper, emie? na au[n]t, son nor dochte 
emson ê nor auntys son, syster son, nor browper son, na na cosin, n 
nane of kine, na nane of afinite wythin the fyft degre, na to na lodi | 
bal;e," na to nane of his robis berande,? na nane of his cosinges,? m: 
of his proper mense,!? nane of his tenands that geffys ferme or ren 
tyll hymme, nane that has part of the chalanse,'"' na nane procuryt 
nor hyryt, na nane of his fayis ? that is party, na bonde, na nane 
mansavrne,? nane curst, nane [out] of his wut,'* nane in prison na 
nane forbodine,? nane outlaw, na fule, na prest wytht land, na nane 
of relygioun, na nane comingyt befor justice. 


Sandwich.'6—Quia prius tactum est de probacione vel lege facienda, 
sciendum quod pars adversa potest calumpniare ipsos qui facere 
debent probacionem contra illam in multis easibus, utrum fuerit in 
casu probacionis vel acquietacionis: videlicet si quis eonvietus fuerit 
de et super perjurio, si fecerit publieam penitenciam ut cireumeundo 
ecclesias vel forum, si fecerit sedicionem domino suo aliquam, ut 


! Add.MS. 16111, f. 137. 


nyne degrees the lord the baile.’ 
? Bracton requires compurgators to 


5 His robis berande = wearing his 


be freemen, and sufficient, not villeins, 
f. 156 b. Britton (ii. 151) excepts vil- 
leins, the excommunieated, and those 
attainted of perjury or condemned to the 
pilory. Cf. London, Add. MS. XXII. 
$ 4, quoted above, p. 25. 

3 Univ. Lib. MS. Kk. I. 5, § 5, f. 23. 
Cf. the similar list in Acts of Parls. of 
Scoitl.i., Frag. Coll., App. v., cap. 8, p. 880. 

4 Thir = these. 

5 Emie = eme, uncle. 

€ Emson = uncle’s son. 

7 Acts of Parls. of Scoti. has * within 


livery. 

? Cosinges = consanguinei, blood re- 
lations. 

10 Mense = menagium, mesniee, house- 
hold. 

11 Chalanse = challenge, claim. 

1? Fayis = foes. 

13 Mansworne, Actsof Parls. of Scotl. 

^ wut = wit. 

15 Forbodine = unlawful. 

16 Boys, pp. 449 sq. Sas also Ford- 
wich, cap. 51. 
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; aliquis Franciscus fecisse in partibus suis et fugisse ad partes 
| sit fugitivus a patria sua causa homicidii vel latrocinii, similiter 
m patre, servus cum domino. Inimicus manifestus ipsius 
itis non debet esse in probacione vel acquietacione si fiat 


M 
3146 
LICU o 
1 


adverse party can challenge those who are to make proof against him 
s —_ ways, and that either in a case of witness or of compurga- 
tion:! to wit, if any one of the compurgators has been convicted of 
perjury, if he has made public penance by being flogged round the 
church or market-place, if he has betrayed his lord in any way, as a 
Frenchman may have done in his own country from which he has fled 
to ours, if he be a fugitive from his country because he is accused of 
homicide or larceny, and so too the son may not swear with the father, 
or the servant with his master. A declared enemy of the defendant 
may not be admitted to witness or compurgation if his name is 
challenged. 


Cinque Ports Custumal, eap. 36.— . . . first if they, or anye of 
em that shall swere or prove, hathe ben convicte of perjury, or if 
ye hath done open pennance, or if anye of theym hath been convicted 
r abjured of herrisye or fellonye havyng the kings pardon, or if any 
be fledd (as Sandwich above) . . . the brother with the brother . . . and 
lso whosoever shall swere with anye man shall nott be hyred nor take 
no reward for his or theire laboure ; and if it can be tried they shalbe 
grevouslie punysshed both the gever and the taker . . . and the same 
chalenge shalbe tried by the othe of three honest men to be produced 
by the partie that shall mynystre chalenge. . . . 


Failure in Compurgation. 


Romney, cap. 37. — De defalta facta in lege facienda. Item it is 
used that in many manere may a man defayle in his lawe, when it 1s 
"so that if the principall withdrawe hys hande fro the booke, when he 
is doyng his lawe, or ell hys oathe, here may the party hys adversary 
axe jugement of hym as nonsute, other nozht defendant, ifore this 
skyll,* that fro that houre he owyth for to do an othe,’ shuld [he] at 
all that tyme be redy without any interruption or discontinuance for 





* On proof and acquittance, see on the Scottish peremptory exceptions. 


'— below, p. 171. 4 Skyll = reason. 
i ? Cf. Lyon's cap. 36, and Lydd, cap. i MŠ. another, but Lydd, cap. 48, 
48, in similar terms. makes it clear that this is a mistake. 


* See Acts of Scots Parls. i. p. 872. 
E 2 


| Q concerning the making of proof or of law, be it known that the | 


1528. 


1498. 


1528. 


901-1002. 


12th 
century. 
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to doin any manner. Butt ye in withdrawyng your haund frc 
booke here ye make discontinuance, ande for as moche we 
jugement. Ande [if] after that that ye have done your lawe, ye kys 
the book, other ell that ye withsey the wrytyngin doing hys lawe o 
ell the aetes, other ell that he speke not playnlych ande he and 
felowys ben charged, other ell that he have not so moche folke fo 
do hys lawe as were returned, other ell that he lede folke with ] 
the which have bene convicte in perjury, other ell men whyeh 3 
fleying the toun for the cause of the service of [our] lord the kyng 
other ell that he hath don ayen the franches of the V Portes, for wh 
that he is blemyshed, other ell that he ledeth folke the which he 
ympletyd of any ple personel; ande ech of hem beth att ther lawe, ai 
eche man hys lawe owyth for to do. And no man owyth for to hel 
other.’ 


Risks of Perjury. 


Cinque Ports Custumal, cap. 397?— . . . the judge shall exorte hin 
or theym that shall swere, to take hede to themselves what dange 
it is to forswer hymselfe willinglie, to forsake almightie God an 
theire baptisme and all this good worke and theire part in heaven anc 
geve themselves to the deavell to hell. 


(10) RULES FOR VARIOUS OFFENCES. 
False Coin. 


London, cap. 5, § 2?—Et si aliquis eorum * accusetur, sit Anglicus 
sit transmarinus, ladiet se pleno ordalio. 
And if any of them (false coiners) be accused, whether he be an 


Englishman or from over seas, he shall clear himself by the full 
ordeal. 


Preston, cap. 41—Item si quis falsos [nummos] ferens captus 
fuerit, prepositus reddet domino regi falsos quotquot sunt et compu- 
tabitur in redditu firme sue pro bonis, et tradet domino regi eorpus 
ad judieium faciendum, et famuli qui eum ceperunt habebunt pannos. 


dam. 
p Le 


If any one be caught carrying false coin, the reeve shall give the ~ 
bad money to the king however much there is, and it shall be charged 


! Lydd, eap. 48, concludes *and in 3 Liebermann, Gesetze der A.S. p. 
suche season for to help other.’ 234. L 

* A minute account of the proceed- * ie. persons connected with the 
ings in compurgation, business'of-false coining. 
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in the render of his farm as good, and the body of the offender shall 
ve handed over to the king for judgment, and the serjeants who took 
im shall have his clothes.! 


Homicide in Self-defence. 


ld, cap. 17.—De felonia tangente vitam et membrum. Also it is 
at if any appeled of felone towchyng lyfe and leme say in his 
at it was done by assawte made to him and in his defence 
1 salvacion of his body, and that be founde by his acquitours, 
| quite of that felony uppon him put. 


Pledging in à Charge of Bloodshed. 


ordwich, cap. 69.2—Si vero non fuerit querens nisi de sanguine 
iter fuso? invenire poterit duos plegios ad respondendum si habeat, 
ponere suum liberum tenementum in vadium si aliquod habuerit 


But if the complaint be only of slight bloodshed, the defendant 
may find two pledges to answer if he can, or he can put his free 
tenement in gage if he has one. 


Robbery. 


Waterford, eap. 34.— De latronibus. D'autre part si un laron soit 
pris] * handhabe|n |d e bakberend hom lui pendra par jugement de la 
thonderie? qe jameis ne sera amené ala gaiole por son jugement atendre, 
3 il [ne] soit de tiel lignage qe le mair de sa grasce lui voelt 
[meymes] envoier [la]. 

Concerning thveves.—Furthermore if a thief be taken with the 
mainour he shall be hanged by the judgment of the tolsey, for he 
shall never be taken to the gaol to await his judgment, unless he be 
of such high birth that the mayor of his grace chooses to send him 
there. 


Cap. 35.—[ De clericis non suspendendis.] D'autre part si chelui 
q est pris soit clerk, on le doit amenoir ala prisoune. E seil soit lays 
homme, l'en purverra prestre q'il soit confes et puis le faire pendre 
— bien et beel, et chelui qi le pendra avera son meillor drap ou iiii. d. 


| 


! These were often the gaoler's per- ? For the case where there is risk ot 
"quisites, especially the ‘superior vestis. ^ death, see above, p. 21. 
— Hundred Rolls, ii. p. 14; Torksey cus- * Wordsin brackets are supplied from 
uma] I. cap. 43, cited in Vol. II.; and the Dublin version. 
aterford, below, p. 54. * Sce glossarial notes. 


* Sandwich (Boys), pp. 455-6. 








15th 
century. 


15th 
century. 


1300 
(about). 


Before 
1340. 


1348. 
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Concerning not hanging clerks.—Furthermore, if he who i 
be a clerk, he ought to be taken tothe prison. And if he be a 
a priest shall be provided to confess him, and then he shall | 
and duly hanged, and he who hangs him shall have the 
best garment or 4d. 


Norwich, cap. 4—De manifestis latronibus et eorum receptai 
Item de latronibus manifestis captis in eadem ad sectam partis t 
manuopere suo, judicetur in curia civitatis coram coronatori 
ballivis ejusdem. Et similiter fiat de latronibus captis in 
civitate pro latrocinio eum eis invento licet factum sit commiss 
forinseco,! dum tamen semper ? habeatur secta eontra hujusmodi lai 
Set nullo modo sine secta procedatur per ipsos de civitate in 
parte ad judicium de eisdem, usque ad communem liberaeionem p 
Norwiei; et tune veniant justiciarii ad prisonam liberandam assi 
in euriam civitatis de talibus latronibus ubi nulla est seeta 
latrocinio inventis secundum legem communem regni judicaturi: « 
facit [sic] fraus per ballivos de falsa secta in hujusmodi facien 
procuranda (&c.). 


Of manifest thieves and their vecewers.—Concerning mar 
thieves taken in the city at the suit of the party and with the mai 
it shall be judged in the court of the city before the coroners and b: 
of the same. And likewise it shall be done concerning thieves t 
in the said city for larceny found upon them, although the deed : 
done in the foreign, provided there is suit against such thieves. | 
nowise shall the men of the city proceed to judgment in this bel 
without suit until the common delivery of Norwich prison; t: 
then the justices assigned to deliver the prison shall come to the : 
court and shall give judgment of such thieves taken with the mainc 
where there is no suit, according to the common law of the real 
and the bailiffs are not to act fraudulently by procuring false suit.’ 


Scarborough, cap. 4.—Item habent furcas et capiunt latrones cu: 
manuopere et cum sacrabor * et aperiam suspicionem [sic] et faeiu1 
de eis judicium.? 


They have a gallows and can take thieves with the mainour am 
with fresh suit and open suspicion and do judgment on suci 


persons. 
1 i.e. wtfangthef was a franchise of 4 See H. E. L. ii. 159, 494. | 
Norwich. 5 This is an elaborated form of the 
? MS. super. . claim to the common franchise of im 


> The last clause seems corrupt. fangthef. 
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Hereford, cap. 91.— Si latrones cum manuopere capti sint, sive de 
B sive de nocte, ducantur ad gaolam feodi illius in quo capti fuerant 
ibi habeant judicium suum sine calumpnia ballivi domini regis 
i capti fuerant in regiis stratis, quia tales habebunt judicium suum 
'am ballivo domini regis. 

If thieves are caught with the mainour by day or night, they are 
taken to the gaol of the fee in which they have been taken, and there 
they shall have their judgment without challenge from the king's 
bailiff, unless they are taken in the king's highway, because in that 
case they have their judgment in the presence of the king's bailiff. 


Larceny. 


Salford, cap. 7.'—Si aliquis burgensium vel alius appellat aliquem 
burgensem de latrocinio, prepositus attachiet eum ad respondendum 
- et stare judicio in Portemanmote salvo jure meo. 


If any of the burgesses or any one else appeals a burgess of 
larceny, the reeve shall attach him to answer and stand to judgment 
in the Portmanmoot, saving my right (t.e. the lord’s forfeiture). 


Portsmouth, cap. 4.—Also if there be any small pikers that is under 
the valur of xii d. ob.? his ere to be nayled to the pelery, he to chese 
whether he woll kytt or tere it of. | 


Leges Burgorum. Frag. Coll. eap. 39.— De furto et furibus in burgo. 
Si quis captus fuerit cum pane unius oboli in burgo, debet per mediam 
villam verberari. Et de obolo usque ad iii" denarios arcius debet 
verberari. Et pro uno pare sotularium ponatur super collistrigium 
et postea ducatur ad caput ville et ibi villam abjuret. Et. de iii. d. 
usque ad viii. d. et quadrantem ita ponatur super collistrigium et 
postea ducatur ad caput ville, et a quo captus est debet auricula 
amputari. Et de octo denariis usque ad xvi. denarios et obolum 
ponatur super collistrigium et postea ducatur ad caput ville et a quo 
captus fuerit debet tunc altera auricula amputari. Et postea si captus 
fuerit eum octo denariis et quadrante a quo captus est suspendatur. 


Of theft and thieves in the borough.—lf any one be taken in a 

borough with bread stolen to the value of ld. he ought to be flogged 

through the middle of the town. And for a theft worth from 34. to 
4d. he ought to be flogged harder. And for a pair of shoes he shall 


! Also Stockport, cap. 7. At Man- ? See note 2, p. 50, on the addition 
chester the plea of cw was reserved of the jd. 
for the lord’s court, cap. 8 


1486. 


1230 
(about) 


Original 
1272 
(about). 


1295 
(about). 


1515. 


1324. 


1352. 


‘autre signe porte par kai il est connu com laroun, a la sute de partie 
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be set on the pillory ! and then led to the end of the town and t 
abjure the town. And for a theft of 4d. to 81d.? he shall be s 
the pillory and then led to the end of the town and have his ear 
off by the man who caught him. And for a theft of 8d. to Is. : 
he shall be set on the pillory! and then led to the end of the i 
and have his other ear cut off by the man who caught him. 
then if he be taken with stolen goods worth 81d. he shall be ha 
by the man who eaught him, 


Edinburgh.—Small theft or pykrie punist be being had to | 
trone,? and thair his lug to be takkit thairto, and banist for year : 
day. ~ 


Godmanchester, cap. 29.—Item quod si latrones inventi sint ali 
tempore furtive asportantes blada vel fenum vel alia latrocinia maj 
licet illis tantummodo satisfacere communitati secundum disp 
cionem xii. juratorum, et si secundo forisfecerint in aliquo latro 
cinio, deinde omnino libertatem de Gumecestre carebunt. 


That if thieves are found at any time secretly carrying aw: 
grain or hay, or committing other major larcenies, they must satis 
the community according to the decision of the twelve jurats ; a 
a second time they commit any larceny they shall forthwith utterly 
lose the liberty of Godmanchester. 


Romney, cap. 36.—De trenchour de bourses. Item si ascun soit 
trové trenchant une bourse deyns la franchise, a la sute du partie 
soit mys sur le pilori, et depuis a sa dite sute soit sa une oraile de soun 
chef trenché et amené al un fyn de la vile et abjurra a la ville sanz 
ascun revenue. Et s'il soit autre foitz trové en la dite manere, ait le 
juggement com devant et perde sa autre oraile. Et s’il soit la tierce 
foitz trové en la manere et trové soit k'il ath perdu ces orailez ou 


soit ajuggé a la mort. Et si nule sute soit fait, demeurge il en 


prisoun.* 


Of cutpurses.—lf any be found cutting a purse within the fran- 
chise, he shall, at the suit of the plaintiff, be set in the pillory, and 
then at the said suit one of his ears shall be cut from his head, and he 


! The old Scottish translation has 
‘cukstull.’ 

? On the addition of the 4d. or id. 
see Grimm, D.R.A. i. 808, 310. An ora 
of 16d. is the basis of the above scale. 

? The Edinburgh pillory was called 
the trone. Jamieson, Dict. 

* The last sentence is peculiar to 


this text. Fordwich, cap. 89, Sandwich 
(Boys), p. 465, have the death penalty 
for the cutpurse’s first appearance after 
the loss of an ear, but the text is pro- 
bably faulty. Winchelsea, cap. 10, 
Hastings, cap. 17, Rye, cap. 19, 
Romney (1498), cap. 18 (Lyon, cap. 11), 
all agree with the above. 

























any leave to return. 





death.! 


Lydd, cap. 20.— De cissura bursarum.? 
o cuttyng purses or pikeyng purse or other smale thynges, lynyn, 
llen, or other goodes of lytill value within the fraunchise, att the 
te of the party be [he] brought into the high strete, and ther his 
enaylyd to a post or to a cart whele, and to him shalbe take a 
iyfe in hand,* and hee shall make fyne to the towne and after 
rswere the towne never to come agene ; and [if] he be found after, 
doynge in lyke wise, he pan to lose his other ere, and he be found the 
third tyme beryng tokyn of his ii eris lost, or els other sign by which 
he is knowen a theffe, att sute of party be he jugged to deth.* 
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shall be led to the end of the town and shall abjure the town without 
And if he be found again doing the same thing, 
he shall have the judgment as before, and lose his other ear. 
if he be found a third time doing the same thing, and it is found that 
he has lost his ears or bears some other sign by which he may be 
known for a thief, he shall, at the suit of the party, be adjudged to 
And if no suit be made he shall stay in prison. 


And 


Also it is used if ony be 


Dover, eap. 20.—Also they cleyme that yf ther be cutpurs take 


— with menure within the fraunchyse, anon he shalbe led before the 


mayre and baylly, and yif he may not exeuse hym resonably of the 
mysdede, though ther be no sute ayen hym, the mayre and the 


baylly sholde do sett hym by her serjeants uppon the pyllory, and all 
the peple that will come ther may do hym vylonye; and after that 


they may cut off hys one ere (&c.).° 


Purchase of Stolen Goods.’ 


Chester Charter, § 3.—Si civis fecerit empcionem aliquam de clara 
die et coram testibus, et sequela postea venerit de Francigenis vel 
de Anglicis qui possit racionabiliter emptum disracionare, civis qui 
illam empcionem fecerit quietus sit de me et ballivis meis, per- 
dendo tantummodo et reddendo quod emerit, si aliter non possit 


vendicanti satisfacere. 


! On the rising penalties for repeti- 
tion of theft, see Brunner, D.R.G. ii. 
646-7. 

? MS. bursium. 

? Probably the thief had to cut him- 
self free. See Brunner, D.R.G. ii. 472. 

* “Whether he were signed in the 
towne before tyme or ellswhere,’ 
added in Hastings, cap. 17, and so the 
other texts. 


5 The clause names the cutting of 
the second ear, but not the death penalty. 

6 The rules for the production of a 
warrantor and for plaintiff's recovery 
from the warrantor (Fordwich, cap. 87 ; 
Hastings, cap. 15; Rye, cap. 17, &c.) 
andlikewise of goods * adirate' (Ipswich, 
cap. 48), resemble those of the common 
law. 


1476. 


15th 
century. 


1181 - 
1232. 


1282 
(about). 
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If a citizen make a purchase by daylight and before witness 
suit be made by Frenchmen or Englishmen reasonably laying 
to the said purchase [as stolen], the citizen who made that pr 
shall be quit as against me [the lord] and my bailiffs, and 
merely lose the goods bought, if he cannot satisfy the cla 
otherwise. Í 


Si vero sequela evenerit de Wallense qui possit racionab: 
rem emptam disracionare, precium rei empte civi reddat quod 
civis racionabiliter poterit demonstrare se dedisse pro re empta. 


But if suit be brought by a Welshman reasonably laying - 
to the said purchase [as stolen from him], he must pay the c 
such price as the citizen can prove that he paid for the purchase 


Exeter, cap. 24.—8i un home chalenge une chose de un £ 
cum perdue, si le tenur ne put trover sun garant, si jura sur si 
ke il ne sout ke out a larun a faire et perdera la chose. 


If à man claims goods from another as his lost property, 
the man who has them cannot find his warrantor, he may swea 
the halidom that he did not know that he was dealing with a thi 
and then he will [only] lose the goods. 


Leges Quatuor Burgorum, cap. 26.—Si burgensis calumpnietur d 
opelandense de furto invento in domo sua propria et in ejus seysir 
et negaverit furtum sieut liber burgensis contra opelandensem, í 
dixerit se inde plegios non habere sed rem illam ealumpniatam legal T 
emisse in foro burgi, burgensis purgabit se juramento xii. vicinorum 
suorum ! et amittet tantummodo rem calumpniatam. Et jurabit se 
nescire ubi ostium domus clauditur aut aperitur a quo rem dietam 
emit. 


If a burgess be charged by a countryman for stolen goods, found 
in his own house and in his seisin, and can deny the theft as a free 
burgess against a countryman, and can say that though he has no 
warrantors yet he bought the goods which are challenged lawfully in 
the borough market, the burgess shall purge himself by the oath of 
twelve neighbours and lose only the goods claimed. And he shall 
swear that he knows not where the door opens or shuts of the house 
of the man from whom he bought the goods. 


! Pembroke charter, cap. 9 (12th ‘cum sacramento vicinorum suorum, 
century), Haverfordwest I.4 and II.9, and follow the old common law rule, 
Cardigan, Carmarthen, and Laugharne making the buyer lose the goods though 
(cap. 9) charters all allow compurgation honestly bought. . 
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Waterford, cap. 10.—De avers eloignés. D’autre part si nulle 
beste ou nul chatel seit arestus dedens les boundes de la chité de 
Waterfford, les ballifs deivent le dist chatel seisir en [la]! main 
de la cité, e deivent aver pour lour atachement xii d. come en noun 
de forfet. Et si il y eit homme ou femme qe suyt ches avers ou 
ehateaux, il vendra avant e prouvera par pel? et par quier par xii. 
liaus hommes qe les avers sont s[o]ens, e il les aura quietis. E si 
chelyu qi les achata ne peust trouver son garant au jour e a terme, 
il doit avoir testmoignes qe bien loiaument les acata, et si doit jurer 
que il ne seit quele homme les? li vendi, ne q'il ne fust onques nuit 
ne jour de sa compaigné et q'il ne seit ou [il] lui puet trouver, et 
estre che il perredra son catel. E si nul homme acate nul cose, se 
il ehe ne puisse faire, il est pendable par jugement se il ne soit de la 
franchise par usage de la cité. 


Goods eloigned.—Further, if any beast or chattel be attached 
within the bounds of the city of Waterford, the bailiffs ought to 
seize the said chattel into the city's hand, and ought to have 12d. 
for their attachment, by way of forfeit. And if there be man or 
woman who seeks his beasts or chattels, he shall come forward and 
shall prove the same by skin and hide or by twelve lawful men that 
the beasts are his, and he shall have them quit. And if he who 
bought them cannot find his warrant on the day and at the term, 
he ought to find witnesses that he bought them well and lawfully, 
and in this case he ought to swear that he knows not what man sold 
them to him, and that he was never night or day in his company and 
that he knows not where he can be found ; and besides this he shall 
lose the chattel. And if à man buys anything and cannot do this he 
is hangable by judgment, by the usage of the city, if he be not of 
the franchise. 


Fordwich, cap. 15.:—Item clamant quod si quis vir aut mulier in 
dieta libertate aliquam rem furtivam emerit infra dictam libertatem 
vel extra et aliquis illam rem ut suam propriam rem vendicaverit, 

et ille emptor cum tercia manu sua legitime posset probare rem illam 
fideliter emptam et sine dolo emisse, tunc ille qui dictam rem vendi- 
caverit, si illam habere voluerit, satisfaciat emptori de tanto ut ipse 
prius pro illa re dederit. Alioquin ille emptor predictam rem ut 
suam propriam optinebit. It si in tali casu secunda vice aliquis vir 
aut mulier compertus fuerit res aliquas sie emisse et prosecutus fuerit 
ut predictum est, tunc cum sexta manu probabit illam rem fideliter 
1 Supplied from the Dublin version. * Notin Sandwich. The Canterbury 


2 So Dublin; Waterford MS. pariel. MS. F. 46 is followed above. 
5 Dublin kes. 


1300 
(about). 


14th 
century. 


1518. 


1533. 


1569. 
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se emisse in omnibus condicionibus ut supradictum est et sic liber- 
tatem suam gaudebit. Et si tercia vice super talem empcionem ven- 
dicatus fuerit, tune cum duodecima manu probabit rem illam fideliter 
emisse. Et ei sic probare poterit, tune fiet ei sicut predictum est. 
Alioquin si modo predieto probare non poterit, tunc secundum legem 


terre adjudieabitur. 

They claim that if a man or woman of the said liberty buy stolen 
goods within the said liberty or without, and some one claim the 
goods as his property, if the buyer can prove with two compurgators 
that he bought the goods honestly and without fraud, then he who 
claims the goods, if he wants to have them, must pay the buyer as 
much as he gave for them. Otherwise the buyer shall keep the goods 
as his own. And if a second time in like case a man or woman 
charged with buying stolen goods and be prosecuted as above said, 
ihen he must prove with five compurgators that he bought honestly 
under all conditions as aforesaid, and he shall still enjoy his liberty. 
And if a third time he be charged with such purchase, then he shall 
prove with eleven compurgators that he bought honestly. And if he 
can so prove his case, then it shall be with him as above said. Other- 
wise, if he cannot prove his case in this way, then he shall be 
adjudged according to the law of the land. 


Kilkenny. Rothe’s Register, f. 93 a.—None inhabitant . . . by no 
frawd nor collour shall buy no goods nor cattells of no suspect 
persons within nor without the same towne, by day nor by night, but 
as they and every of them will answer for the same goods, shall 
answer for them at their perills. If any challenge, suite, or aceion 
be made or pledges taken of any other of the said inhabitants for any 
such goods to be bought at any season by incorrigible people contrary 





io this estatute, that then the said buyers shall pay for all the 


damadges and losses that shalbe awarded against them. 

Ibid. f. 104 a.— Whosoever person or persones by night or day buy 
any goods or cattell of suspect person or persons, or of ill warraunts 
or warraunt, within towne or without, that he or they that will attempt 
the contrary pay the principall goods or chattells to the owner of the 
same, with all such costs and damages that will ensue after the same 
goods, and to pay to the soveraigne and towne bailife vis. viii d. 


Carrickfergus.\—And that no person shall have any demand, 
claim, or action, to seek for or exact anything purchased by any free- 
man or sold to any freeman of the town, provided such things are 
bought or sold from the rising to the setting of the sun, in the 
market-place of the town without trick or fraud. 


' Cal. Pat. Rolls (Ireland), p. 610. 
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Goods forfeit on Suspicion of Larceny. 


tomney, cap. 33.—]| De bonis captis pro suspectis.] Item it is used 
; if any be take be wey of suspeccion, the bayleff in the presens 
good folk shall hym arayne how he come to these goods, and if he 
vll vouch for to abyde his warant that he hem toke to hym with 
om he hem bought, the bayleff shall geve him a certeyn]! jour 
; quere soun garaunt et devant soun aler devant bonz gentz mettra 
n seal sur les bienz arestez et ils demeurront en la garde du bailif. 
t si le dit suspecionous al dit jour vienge ou parentre le dit jour od 
oun garant, et prove ces bienz lealment estre les siens par mesme le 
ersone k'il fist soun voucher et par autre bonz gentz, soiont les ditz 
jenz deliverés. Et en caas qe celui suspecionous ne vienge al dit 
jour, soient les bienz forfetes. 


A person in possession of suspect goods must have a day to find 
his warrantor, and before leaving the town he (the bailiff) shall in 
the presence of good people set his seal on the goods arrested, and 
they shall stay in the bailiff’s keeping. And if the said suspected 
person comes on the day appointed or before the said day with his 
warrantor, and proves these goods to be honestly his, by the same 
person of whom he made his voucher, and by other good people, then 
let the said goods be delivered. And if the suspected person does not 
come on the said day, the goods are forfeit. 


Dover, cap. 28, § 2.—If that ony come with bests or other catalx 
and men have suspeccyoun that they ben stolen, the baylle be assent 
of the mayre shall attache hym and arrest the goods and kepe hym in 
pryson iii. dayes or iiii., to sey if any sute be made ayens hym, and yif 
no sute come within the tyme ne no very prefe howe he come to the 
seid goods, the same goods shall dwell in arrest, and he shall be 
delyvered and charged to send after a sufficient warrant at a certeyn 
day that to hym shalbe assygned, after the space of the cuntre where 
he seyth he? bought them: and yif no man come at that day, the 
goods shalbe forfayted to the king as weyff; and no man shalbe 
arrested for such a case withoute very presompcyoun, and that be 
the mayre and jurez. 


1 This passage, which is missingin 19, has the same clause, but instead of 
the St. Catharine’s MS. of 1852, is sup- warranty requires ‘sufficient writing 
plied from the Romney custumal of under scale autentike.’ 

1498. See Lyon, ii. 317. Lydd, cap. 2 MS. be, 
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century. 


1499. 


1461-83. 


14th 
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tales libertates habent et consuetudines quod si aliquis servientium 
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Receivers of Stolen Goods. 


Kilkenny. Rothe's Register, f. 80 a— Whosoever inhabitant of 
said towne at any tyme will receave or resett any manner good 
ther neighbours, of any their servants, or suspect persons, that H 
they that so wold do shalbe banished . . . and pay to him that lc 
his goods dowble that he sesseth, and the overplus of his goods” 
is resetter to be forfect, halfe to the soveraine? . . . and thother E 
to be besett upon the common works. 


Warranty of Stolen Goods. 


Hastings, cap. 15.*—4And if any person be taken with stolyn goo 
the persone so taken muste fynde his warantys [by] a day assigr 
thereto by the bayle and jurates, and there he shall apere and aquy 
the fyrst seser, and if he cannot do so, he must answere as a pri 
eipall doer of the mater. And if there come any persone that wi 
recorde and justifie that he delyvered the goodes to that person sc 
attached, the fyrste person shall go quyte and the seconde shall stand 
in the state and cace of the fyrst attache* as the forme of 
commune lawe ys ;° and it is to wete that in theis poyntes whether 
furst persone or the seconde wyl be tried by xxxvi. as is above seyd and 
be founde there &* not giltie, he must be restored to the goodes and — 


go quyte. 


Trespass by Servants.' 





Kilkenny, cap. 31.— Item dicti superior et communitas ville predicte 


vel ancillarum suorum trangressus fuerit quod in theolonio ducetur 
ad castigandum sine aliqua fine seu misericordia ab eis recipienda. 


The said sovereign and community of the aforesaid town have 
such liberties and customs that if any of their servants or handmaids 
should trespass, they may be taken to the tolsey to be chastised, 
without any fine or amercement to be taken instead. 


* Norwich, cap. 4, has the common- — 'adirate ' is similar, cap. 48. 
law rule making receivers punishable as ^ Attache = the person attached. 
principals. 5 Bracton, f. 151; Britton, i. 57-8, 
2 4,.e. the borough reeve or mayor. 116-17. 
On forfeiture of & felon's goods to the € There &= thereof. 
borough, see below, pp. 68-70. 7 See also PRINCIPLES oF LIABILITY, 


? So also Fordwich, cap. 87,and Rye, below, pp. 221-2. 
eap. 17. The Ipswich rule on goods i 
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Worcester, cap. 34.—(Money penalty on bloodshed.) Provided 
y that it shall be lefulle to eny inhabitant to correct his servant 
apprentice accordynge to the lawe. 


Infant Offenders. 


London. Liber Albus, p. 94.—Quia predicti H. et T. attachiati pro 
orte illa tune fuerunt infantes et adhue sunt infra etatem, ideo 
nullum judicium de eis, sed eant inde quieti. 





Because the aforesaid H. and T., who were attached for the 
homicide, were infants then and still are under age, therefore no 
judgment is passed on them and they may go quit. 


Leges Quatuor Burgorum, cap. 80.— Nullus faciat juramentum vel 
ferat testimonium vel faciat responsionem in burgo qui sit infra etatem 
sed eustos ejus sive tutor, in eujus custodia est, reddet responsum 
pro eo et pacietur judicium seeundum consuetudinem burgi et con- 
sideracionem proborum ville. 


No one under age can swear or bear witness or make answer ina 
borough, but his guardian or tutor in whose wardship he is shall 
answer for him and suffer the judgment according to the custom of 
the borough and the decision of the good men of the town. 


Waterford, cap. 12.—E se il (le fiz) ne soit pas dil eage avantdister ! 
[sic], il n'est pas tenuz a respondre pour lui, avant q'il soit d'age. 


And if the child be not of age as aforesaid (able to count twelve) 
the father is not bound to answer for him until he is of age. 


Torksey I. cap. 31.—Et si aliquis puer facit aliquam transgres- 
sionem pater vel mater debet respondere pro se quousque sit cum eis 
et in castigacione sua, quia debuit ipsum castigare. 


If a child commit a trespass, the father or mother ought to answer 
for him as long as the child lives with them and is under their 
correction, for they ought to chastise him. 


Waterford Acts and Statutes, cap. 111.—If he be a child of none eage 
[who breaks church windows’) that thaction may be concevid and 
taken by the procuratours? agaynst the fadre or modre or such 
frends as have him in rule and governaunce. 


|! The early part of the chapter is given below, p. 222, 
E , Supplied from the preceding passage. 
3 4.6, churehwardens, 
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Edinburgh.—Ane minor and of less aige [having] airt and 
with ane commoun theif adjugeit to be scurgeit to the gallows 
thair his lug takkit to the beame and banist this towne . . . for | 
lyfe." 


Tettenhall Regis, cap. 31—No presentation of blood drawin; 
beareing weapons by ? a childe shall be presented before hee be t: 
years of age. 


(11) PUNISHMENTS. 
L RULES CONCERNING IMPRISONMENT. 


Kells, co. Kilkenny.?—| Plegios] si invenire non poterit in caste 
meo liberam habebit custodiam donec placitum inde fuerit finitum. 


If a burgess cannot find pledges (in a charge of grave forfeiture 
bloodshed), he shall have free custody in my castle until the plea t 
ended. 


Bristol I. cap. 22.—Et quod burgensis * ex quaecumque causa debeat 
inprisonari, non ducatur ad prisonam castri sed ducatur ad prisonam 
ville. 

And that a burgess, for whatever cause he may be imprisoned, 
shall not be taken to the castle prison, but shall be taken to the town 
prison. 


Kilkenny, cap. 22.—Item clamant quod si aliquis burgensium vel 
eorum servientes et tenentes vel in eadem villa residentes implacitati 
vel indictati vel convicti fuerint coram quocunque judice, tam in curia 
domini regis quam in curia dominorum, de aliqua re coram eis unde? 
inearcerandi vel imprisonabiles fuerint, in theolonio ejusdem ville et 
non alibi incarcerari debent. 


They claim that if any of the burgesses or their servants or 
tenants or others residing in the town be impleaded or indicted 
or convicted before whatsoever judge, both in the king's court and in 
the courts of lords, concerning any matter for which they ought to be 
incarcerated or confined, they ought to be imprisoned in the tolsey of 
the town and not elsewhere. 


' See also, for a similar case of a the rules requiring the offenders to be 
minor banished for larceny, Wakefield kept in the castle gate. 
Court Rolls, 1274-97, p. 248. ^ MS. burgenses. 

2 MS. of. 5 MS. inde, 

* Compare above under Mainprise 


mue 
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Faversham.'— Si quis vero latro captus fuerit in villa de Faversham 
jet custodiri de nocte per homines ejusdem ville in molendino quod 
atur Burgesmell et de die debet custodiri per eos qui tenent predictum 
lendinum de abbate. 

If a thief be taken in the town of Faversham, he ought to be kept 


at night by the men of the town in the mill called Burgessmill, and 
by day those who hold the said mill of the abbot ought to keep him. 


Congleton, cap. 9.—Ht quod ballivi ejusdem ville si aliquem felonem 
perint eum tenebunt, si volunt, in cippis per iii. dies et postea reddent 
ım ad castrum nostrum de Halton cum catallis secum inventis, 
alvo eis le pelf que pertinent serjancie. 

The bailiffs of the said town, if they take a felon, shall hold him in 
the stocks, if they like, for three days and then give him up to our 


castle of Halton with the chattels found on him, keeping to them- 
selves the pilfered goods which belong to their serjeanty. 


Leges Quatuor Burgorum, cap. 57.— Si aliquis burgensis calump- 
miatus fuerit vel irretitus de aliquo malefacto et non poterit habere 
plegios, burgenses ville custodiant illum in domo sua propria in 
vinculis per xv. dies. Et postea, si tune non habuerit plegios, vicini 
‘sui ducant eum ad prepositum regis et ibi recipiatur ab eis et dedu- 
eatur ad domum bedelli domini regis, si burgenses non habeant 
carcerem, et ibi custodiatur a calumpniatoribus suis. Bedellus vero 
inveniet ei vineula bona et fortia. 


If a burgess be impleaded or indicted of any misdeed and cannot 
find pledges, the burgesses of the town shall keep him in his own 
house in chains for 15 days. And then if he has no pledges, his 
neighbours shall lead him to the king's reeve, and there he shall be 
received from the burgesses and taken io the house of the king's 
beadle if the burgesses have no prison, and there he shall be kept by 
his accusers. But the beadle shall find good strong chains for him. 


Chester Charter.—Et si quis captus vel attachiatus fuerit infra 
libertatem civitatis predicte pro quaeunque re, ducatur ad prisonam 
nostram ejusdem civitatis, scilicet apud Northgate et non alibi, et 
ibidem detineatur et custodiatur quousque secundum legem et 
consuetudinem civitatis ejusdem inde deliberetur. 

And if any one be taken or attached within the liberty of the 


aforesaid city for any cause, he shall be taken to our prison for that 
city, to wit the prison at the Northgate and not elsewhere, and there 


! Abb. Plac. p. 140. 
YOL. I, F 
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he shall be kept and guarded until he is thence released [on pled 
according to the law and custom of the city. 
Kenfig cap. 22.—Noe stranger shall have free prison in th 
Guildhall above, but in the lower prison, unless he be a burg 
giveing, yielding, and paying within the said town, according to the 
charters, and he to find suretys to save the serjeant harmless. 


Fordwich, eap. 68.— 81 non habeat plegios debet duci in prisonam, 
sed non ponatur in ferro. 


If he has no pledges (in a plea of battery or trespass) he ought to 
be taken to prison but not put in irons. 


Worcester, cap. 38.— That no citezen be putt in comyn prisone, bu 
in oon of the chambours of the halle henethforth, without he be 
commytted to prison for felony or mans deth or an heynos trespas, 
or els the summe of dett of x li., alwey forseyn that the baillies make 
seurte sufficiaunt for the summe of his inprisonement and theruppor 
put hym in baylle. 


Lincoln, cap. 27.—De prisona. Item that no man unfranchys 
schall be imprisonyd in the chambyr callyd franchist mans prison, 
withowte he be a prest, gentylman, or a clerke within ordyrs, with- 
owt fine makyng to the scheryffs at thare plesyr. 


Kilkenny. Rothe’s Register, f. 98a.—Whatsoever inhabitant . .. 
will imprison any man that he fynd the same prisoner mete ones a 
day to the value of a penny, the same to be reckned upon the same 
prisoner unless he be putt into the prison for correction or felony by 
the soveraigne. And if the person that will so imprison any man 
will not fynd his prisoner in forme aforesaid, that the soveraigne 
. . . discharge the said prisoner. 


Neath.—That noe estranger shall have free prison in the Guildhall 
unless he be a burgesse giveinge and yeeldinge with the towne.? 


Lancaster, cap. 71.—None shall be punished or imprisoned in the 
tolboth but onely freemen, and all dronkards and disorderyd persones 
to be imprysoned in the stockhouse. 


New Malton, cap. 14.— Also it is granted to them a free prison for 
all manner of evell dooers that are taken within the burgage. 


! So the record of 1572 asserts, Cinque Ports, cap. 8, jurats who refuse 
Archeol. Cambr. 4th S. ii. 240. to serve are confined in the freeman's 

? Also Sandwich (Boys), p. 455. prison. 

? In the reformed customs of the 
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twick.'—Though they can put a freeman in prison they have 

to lock the door upon him, but if the prisoner comes over 
shold of the prison, before he is regularly liberated, he loses 
Jom or baronship in the borough. | 


II. FELON'S LANDS AND GOODS. 


lon. Judicia Civitatis?—[1. 1.] pet man ne sparige nánan 
ofer xii. peeningas J ofer xii. wintre man, pone pe wé on foleriht 
n, pet ful sy J to nanan andsece ne mege; pst we hine ofslean 
n eall pet he age; J niman erest pet ceapgyld of Sam yrfe, 
e man syddan pone ofereácan on iii.; enne del pam wife, gif 
dene sy J pes fáenes gewita nære, j pet ofer on ii.; to healfum 
| Cyng, to healfum se ferscipe. Gif hit bocland sy obče bisceopa 
, ponne ah se landhlaford pone healfan del wid pone ge[fer]seipe 
Ene. 


That no one spare a thief who has stolen over 12d. and is over 
12 years old, one of whom we know by the law of the land that he 
is accused, and cannot be admitted to any denial, and that we must 
rather kill him and take away all that he has; and first to take from 
his goods the price of the stolen goods, and then the rest shall be 
divided into three parts, one part to the wife, if she is innocent and 
not cognizant of the misdeed, and the rest into two parts; the king 
shall take half, and the fellowship half. If the thief's land be book- 
land or episcopal land, then the lord of the land shall receive the 
second half in common with the fellowship. 


Chester/— Si quis liber homo regis paeem datam infringens in 
)mo hominem occidisset, terra ejus et pecunia tota regis erat, et ipse 
lagh fiebat. 


If any freeman, breaking the king's peace, given by the king, 
killed à man in a house, his land and all his chattels were the 
king's, and he was made an outlaw. 





' Also in the Scottish borough of  feiture and escheat. Dublin had the 
Newton. Ayrshire Agric. Report, 1811, common-law rule cire. 1250. Mun. Docs. 
p. 97, cited in the Maitland Club, Prest- Ireland, p. 126. After the king's year 
wick, 1834. The Quoniam attachia- and day the land passed to the citizen of 
menta, cap. 24 (Acts of Parls. of Scotl. whom the felon held his tenement. 


1. 287), gives numerous exceptions to its 3 Liebermann, Gesetze der A. S. p. 
(o rule that no freeman can be 178. 
imprisoned. 1 D,B. i. 202 b. 


* See Vol. II, on other forms of for, 
F 2 
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(?) 13th 


century. 


1200 
(about). 


1352. 


1461. 


15th 


century. 
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Oxford.'— Si quis aliquem interfecerit intra curiam vel do 
suam, corpus ejus et omnis substantia sunt in potestate regis, pre 
dotem uxoris ejus si dotatam habuerit. . 

If any one should kill a man within his courtyard or his ] 


his body and all his substance are in the king’s power, excep 
wife’s dower, if she be dowered. 


Archinfield.2—No forfeiture of lands for felony. 


Egremont, cap. 17.— . . . Si latrocinium alicui imponitur? . . 
postea ejectus erit a communione et omnia catalla sua et dor 
ejus et omnia que possidet saisiabuntur in manu domini. 

If larceny be charged against any one, he shall be cast out of t 


community, and all his chattels and his house and all that he bh 
shall be seised into the lord’s hand. 


Romney, cap. 37, § 4.—Et [si ascun endité de la mort] soit fut 
soiont cez teres, tenements et tutz ces bienz forfetes. 


If the man accused of the death flies, his lands and tenements ai 
all his goods are forfeit. 


Ludlow.*—[Si] aliquis burgensium ville predicte sive aliorun 
ibidem residentium pro [ ]* vel de felonia convictus vel con 
dempnatus sive utlagatus fuerit, iidem burgenses, heredes et successore 
sui habeant omnia terras et tenementa hujusmodi convicti, con 
dempnati, et utlagati infra villam sive burgum predictum et pro: 
cinctum ejusdem existencia, per unum annum et unum diem et wastum 
et streppum. 


If any of the burgesses of the aforesaid town or others there 
residing be convicted or condemned of felony or outlawed, the said 
burgesses and their heirs and suecessors may have all the lands and 
tenements of the person thus convicted, condemned, or outlawed, 
being within the town or borough aforesaid or precinct of the same, 
for a year and a day with waste and strep. 


Fordwich, cap. 100.—Licet aliquis fugerit ... causa homicidii... 
potest ballivus arestare omnia bona ejus... sed cum redierit dietus 
felo et ad pacem se domini regis reddiderit bona sua integra potest 
recuperare si acquietare se possit. 


: D.B. i. 154. admittantur.' 
Silas Taylor, Gavelkind, p. 109. 3 See above on compurgation by 
Cf. Leg. Wall. (Wotton, p. 149): *Nee  thirty-six oaths. 
peecatum nee crimen patris nocebit 4 Rot. Cart. 1 Ed. IV part 2, No. 12. 


liberis quominus ad hereditatem ejus * The word is missing. 














acquit himself. 


ry: 
V 


7 D od. 


rendering. 
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If a man flies by reason of a charge of homicide, the bailiff may 
arrest all his goods, but if the said felon returns and gives himself 
up to the king's peace, he can recover his goods entirely if he can 


lover, cap. 5 (end).—And thowe he (the appealed party) be 
te & may be atteynt of withdrawyng, his catelx shull be 


Vinchelsea, cap. 8.—Si [appellatus]! convictus fuerit bona sua sunt 
isfacta domino regi, domus et redditus ejus infra libertatem 
nino regi? per unum annum et unum diem et postea ad heredes 
pelati,’ et si non habet ad dominum feodi. 


No translation is supplied, as the next entry is an English 


Hastings, cap. 12.—|If] the appellaunte * be convicted his goods be 
rfetabletothekynge. And that all issues and profits of his landes and 
| enementes within the fraunchise shalbe by a hole yere and a daye 

nto the kynges use, and after the yere and a daye unto the heyres 
f the felon, and if he have none heyres, the landes and tenements 
hall goo to the lorde of the fee for evermore. 


Rye, cap. 16.°—If he (that is appealed) be convicted, then all his 
goods be forfeited to the town, and all his houses, rents, and possessions 
being within the franchise shall be in the mayor's hands for a year 
-and a day, and then to remayne to theyre of him that is appealed. 
-And if he have non eyre, then to remain unto the lord of the fee. 


Dover, eap. 6, $2.—4AÀnd if he [one who has taken sanctuary] 
forfayte, all his tenements within the fraunchyse shalbe seased to the 


* The MS. contrasts appellanz and 
appellatus, but in the passage imme- 
diately before this uses appellante (gen. 
sing.) for appellati (speaking of the se- 
questration of the defendant's movables 
during the time of the indictment), and 
continues the mistake below. The pas- 
sages from the Hastings, Rye, and Dover 
custumals below make the meaning 
clear. There is no forfeiture of the 
felon’s lands, Dover, Winchelsea, and 
Hastings having with Rye a rule like 
that of gavelkind. Robinson, Gavel- 
kind, p. 233, where further a similar 
custom for the county of Gloucester is 
cited. Prerog. Regis,c.16. Tho cus- 
tom of the manor of Taunton Dean (ed. 
Shillibeer), cap. 25, also saved the 


customary tenant’s land from escheat 
in cases of felony and suicide. For the 
early Germanic rules see Brunner, 
D.H.G. ii. 599, and Forschungen, 
p. 457. 

? MS. domini regis. 

° MS. appelenti, a mistake: see note 
1, above. 

* 4.6. the appellee; the MS. 
trasts appellour and appellaunt. 

5 At Fordwich, cap. 88, the goods 
were forfeit to the abbot of St. Augus- 
tine’s, Canterbury, and the house and 
rents fell to the mayor and community 
after the abbot had held them a year 
anda day. At Sandwich (Boys), p. 463, 
the king had the rights which at Ford- 
wich were the abbot’s. 


con- 


15th 
century. 


15th 
century. 


1461-83. 


15th 
century. 


Original 
15th 
century. 


1483-5. 


1476. 


1486. 
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kyng to hold it a yere and a day without wast, and after the y« 
a day to the lord of the fee if any be. 

Cap. 6, §3.—But wheras a felon sufferyth deth, the kyng 
have the profyts of his tenements a yere and a day, and thi 
shullen be delyvered unto the heirs of gavelkynde. 


Hythe, cap. 11—Item si tiel tenaunt [par rente] face felc 
retree,! le seignour avera lez ditz terres et tenemenz? an et | 
aprees l'an et jour soient les ditz terrez et tenementz deliveré a 
de qui lez ditz terres et tenementz sount tenuz. 


If a tenant commits a felony and flies, the lord? shall | 
said lands and tenements for year and day, and after year and d 
said lands and tenements shall be delivered to him of whom the 
lands and tenements are held.‘ 


Lydd, cap. 14.5—De Felonia. Also it is used if any man indit 
appeled of any felony flee, by cause therof be all his goodes 
catell forfeted unto the kynge and his londes and tenementes bel 
to the kynge unto the felony be determyned. And en ease 
indited other the appelle? dye before the determinacion of : 
felone than beleve his londys and tenementes unto the kinge a j 
and a daye, and after the yere and day they shall beleve to the n 
eyer of the indited or appelid; and if ther be noun eyers beler 
hislondis to the lord of the fee as eschate, and in like wyse it 
done of the londes, tenementes, and rentes and such of the indited 
apelid if he be jugged to deth. 


Hereford, cap. 106.— Sed utimur quod ipsi qui inter nos dissen 
sionem facere tempore insidiacionis et bona eorum qui suspec 
inveniebantur quod ê talia bona et cattalla ipsorum nostra sunt ut 
nobis forisfacta. 


It is our wont that if any are found who sow dissension among 
us at a time of civil strife and the goods of such suspected persons 
are found, we take their goods and chattels as forfeit to us. 


! MS. see tetree. 5 So also Romney (1498), cap. 7 
? MS. terres. (omitted from Lyon). 

? The archbishop of Canterbury. € Beleve = remain. 

* The mesne lord, the are bishop? B L , Appelle = appellee. 


tenant. * MS. quia. 













Romney, cap. 35.'—Prove de biens. 
d soient entre lez biens? d'un feloun queux par aventure a lui 
unt bailés, si le possessour ces bienz puet prover par bonz et lealz 
t qe le feloun ne contredie sa chalenge més le tesmoyne k'ils soient 
es bienz, soiont eux sur sa prove a lui deliverés. 


ne puet forfere autri bienz. 
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Recovery of a Freeman’s Goods bailed to a Felon, and the 
Appellor's Recovery. 


Item si bienz d'aseun bon et 


Par ceo ke laroun 


Proof of ownership.—lf the goods of a good and lawful man be 
among the goods of a felon, being perchance bailed to him, if the 
owner of the goods can prove them his by good and lawful men, 
and if the felon does not deny his claim but bears witness that the 
goods are his, they must be delivered to the owner upon his proof. 
For a thief cannot forfeit other people’s goods. 


Hythe, cap. 8.—1tem si ascuns biens de loyal home soient 
arestuez ove biens de feloine, et il ne voidera pursure vers le dit 


feloine, perde sez biens; et en caas qe le feloine chalange lez biens 
pur les sueez [sic] et s'avoue? et i[l] le purra prover,*lez sienz bienz 


propres luy soent deliverés. 


And if the goods of an honest man are arrested with those of 
a felon, and the owner will not pursue against the said felon, he 
loses his goods; and in ease the felon claims the goods as his, 
and avows and the owner can prove the goods his own, they are 


delivered ‘to him. 


Winchelsea, cap. 16, § 2.—Si vero felonus advocaverit bona esse sua, 


et noluerit ipsum de felonia appellare, amittat ea. 


Cum vero aliquis 


appellatus ad sectam alicujus appellantis morti adjudicetur, habebit 
appellans bona que in apello suo calumpniaverit de quibus appellatus 


fuerit geigitus. 


No translation is supplied, as the next entry is an English 


rendering. 


Hastings, cap. 22, § 2.5—And if the felon avowe it his owne goodes 
and the chalenger wyll not sue [his] appel, he [the chalenger] shall 


' So also Lydd, cap. 15; Romney 
(1498), cap. 8 (omitted from Lyon); Rye, 
cap. 25; Winchelsea, 16,§ 1; Hastings, 
cap. 22, § 1. 

à ? MS. lues, probably misread from 
na. 

3 MS. si noun. 

* MS. (rover. 

* Also on the honest man’s goods, 


see Fordwich, cap. 96, and Sandwich 
(Boys), p. 468, and (in corrupt form) 
Rye, cap. 26. And on the appellor's 
recovery see the same, and also Lydd, 
eap. 18; Romney (1498), Lyon's cap. 9 
(for ‘by the sentence’ read ‘ the suitor,’ 
and for ‘robbed’ read ‘robber ’); Rye, 
cap. 26. Of these only Rye includes the 
phrase on the felon’s judgment to death. 


1352, 


1483. 


15th 
century. 


1461-83. 


1528. 


12th 


century. 


1322. 


.in quindenam et tempus exigendi et utlagendi brevissimum est, 
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forgo the goodes; and if any person be appelled of anybody ar 
the dethe be ajudged, the chalenger shall have all the goodes 
may be founde in the possessyoun of the felon. | 

Cinque Ports Custumal, cap. 64.— . . . but if the fellon doth vit 
and avowe the same goods and eatells not to be his whieh d 
chalenge it, then he shall not have it. 

Cap. 65.— And if the appeallant in appeale of robborie or theft 
chalenge anye goods which he fyndeth with the appeale[e] wheth 
be in monye or clothes or other whatsoever it be, and if the appeal 
suffer deathe, the appellor shall have his goods which he did chalye 
in his appealyng. 

Kilkenny. Rothe's Register, f. 100 a.—No sovereign for the time be; 
forfaiet no goods appertaining unto the dwellers of Kilkenny | 
reason that a theefe would handell other steale the said goods, : 
that the owner may prove reasonably that the goods so handled y 
his own proper goods when they were removed or taken. 


II. OUTLAWRY AND EXIGENT. 


London. Add. MS. XXIII. § 5.—S’il ne vient, ne hume ki le voelle 

a droit avoir, si doit estre utlaghé a folkesmot pur ceo k'il [i] a siute 
de apert clamif. 
If the appealed comes not nor any one who will have him to right, 


he ought to be outlawed at the folkmoot, because there is suit by an 
open prosecutor. 


London. Liber Albus, p. 86.—Quia hustengus tenetur de quindena 
ut videtur justiciariis, . . . hoc possit emendari. 


As the husting sits fortnightly, and the time for exigent and 
outlawry is very short, as the justices think, this may be amended. 


London, Liber Cust. p. 334.—Dicunt quod tali usi sunt consuetu- 
dine, quod Anglici positi in exigendis ad utlagandum debent exigi in 
tribus hustengis post finem itineris . . . et alienigene debent exigi 
per quatuor hustenga.? | 


They say that their custom is that Englishmen put in exigent as 
outlaws must be called for in the three hustings after the end of the 
eyre . . . and aliens ought to be called for at four hustings. 


* Onoutlawry at Oxford and Shrews- 


bury see Domesday Book, ff. 154b 
2593, (1), - m 


? The claim led to a long discussion 
which ended indecisively. Liber Cust. 
pp. 884-8; Hist. Engl. Law, ii. 579, note. 


mue 
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lorwich, cap. 7.—De utlagatis et eorum bonis. Item si quis ut- 
tus vel alius terram domini regis abjurans sine speciali gracia 
i regis ad suum infortunium revertatur et in civitate predicta 
ur, statim sequatur cum utesio et clamore de loco ad locum 
fiat incontinentim [sic] de ipso judieium quod convenit in hae parte 
le -aliqua detencione vel imprisonamento, si fugam fecerit et ad 
cem se reddere noluerit. Et si aliquo casu contingat quod talis 
r ignoranciam capiatur et per aliquod intervallum detineatur aut in 
prisona adducatur et ibidem mancipetur, tune nullo modo fiat tale 
judicium, set bene et salvo custodiatur sine qualibet dimissione usque 
ad communem liberacionem prisone civitatis predicte. Et caveat sibi 
tos prisone quod bene et fideliter custodiatur salva custodia et 
us visitetur propter fraudem que poterit invenire. 


Of outlaws and their goods.—If any outlaw or other person who 
has abjured the realm should, unhappily for himself, return without a 
special pardon from the king, and should be found in the said city, he 
shall be pursued at once with hue and cry from place to place, and the 
judgment that is due shall be done on him at once if he attempts to fly 
and will not return to the peace. And if by chance it happens that 
in ignorance such a one is taken and detained for a time or is led 
and delivered to prison, then nowise can such judgment be done, 
but well and safely he shall be kept without any release till the 
common delivery of the city prison. And let the gaoler beware that 
he guard him well and faithfully, and often visit him for fear of any 
fraud occurring. 


IV. PENALTIES OF DEATH AND MUTILATION. 
The Suitor executes. 


Preston, cap. 19.—Item si aliquis captus pro latrocinio vel pro 
aliqua infidelitate [et] judieatus fuerit, ille qui sequitur faciet 
justiciam. 

If any be taken for robbery or other misdeed and adjudged to 
death, he who prosecutes shall carry out the judgment. 


Leges Burgorum. Frag. Coll. cap. 39.'—Item pro xxxii. denariis et 
obolo à quo captus est aliquis suspendatur. 
For a theft of 2s. 84d.? he that takes a man may hang him. 
' For the earlier part of the chapter * See p. 56, note 2: 82 pence would 


see p. 55, which gives further examples represent 2 orao of 16d. each. 
of the captor' 8 duty as executioner. 


Before 
1340. 


12th 
century. 


1295 
(about). 


1498. 


1300 
(about). 


1300 
(about). 


15th 
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Romney, cap. 5.—And if the pele’ in playne hundred make : 
knowynge ? of felony, be he condempnet, ande it is to wytte that 
bayleff shall fynde the galowys and the rope, and the suter wl 
maketh the appele shall fynde the hangman. And if he may fj 
non hangman neither that he wyll noght do that same office hims 
he shall dwelle in prison with the felon unto the time that he wyll 
that office or else find an hangman. 


Approvers. 


Waterford, cap. 76.—De Larouns. D’autre part si un laron soit 
pris handhabbende e bakberande, tantost il serra pendu quele heour 
de jour qe che soit avant manger ou après. E si chelui laroun die qe un 
tiel homme fust son compaig[n]on, quel homme qe che soit, les baillif 
doyvent de leur office prendre un enqueste tantost; se il soit lieals 
homme le lerra aler, e se il est coupable, hom fra de lui ehe qe la 
court jugera. 

Furthermore if à thief be taken with the mainour he shall be 
hanged at once, whatever hour of the day it may be, before dinner or 
after. And if the said thief says that such a one was his companion? 
the bailiffs ought in right of their office to hold an inquest at once, 
and if he be an honest man he shall be let go, and if he be guilty 
he shall be dealt with as the court may order. 


Death Penalty for Fraudulent Milling. 


Waterford, cap. 94.—HE si le mouner soit ateynt de larcyné de 
forment ou de faryne a la mountance de iii d. il serra pendu en le 
moleyn seur le beem.* 

And if the miller be attainted of robbery of the grain or of the 


flour to the amount of 4d. he shall be hanged from the beam in his 
mill. 


Burial alive. 


Sandwich, p. 465.— Omnes qui condempnati sunt in illo casu debent 


vivi sepeliri in loco ad hoc deputato super Sandoune, qui vocatur le 
T'hiefdounes. 


All who are condemned for homicide are to be buried alive in the 
place allotted to this purpose at Sandown, called the Thiefdowns.° 


: Pele = appellee. tion and Force, p. 170; Barckhausen, 

Knowynge = acknowledgment, Bordeauza, p. 34; Ellis, Romances, 1. 218; 

confession. and on the Flemish evidences, Brunner, 
t.e. if the thief turns approver. D. R. G. ii. B92, 


: MS. been, Dublin bem. 5 The Sandwich penalty was in 1915 
On burial alive, see Lea, Superstt- drowning. Lewis, Top. Dict. 
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Drowning.' 


London.—(For pin-sticking witchcraft) 
adrencte hi æt Lundene bricge. 


pa nam man P pif J 


The woman was taken and drowned at London Bridge. 


London. Liber Cust. p. 150.— (Robert FitzWalter’s soke.) E serra li 
jugement tiel s'il ad mort deservi par traisoun, q'il serra lié au pilier 
qi estet en Tamise a Wodehwarfe là ou hom attache les neefs, deus 
mountees e deus retretes del ewe. 

And let the judgment be this if he has incurred the penalty of 
death for treason, that he shall be bound to a stake, at the piles which 


stand in the Thames at the Timberhythe where boats are fastened, 
for two flows and two ebbs of the tide. 


Portsmouth, cap 9.—. . . If a woman sle a man she shall be teyed 
to a stake at lowe water and let the flod overflowe her at Catt Clyff.? 


Pevensey, cap. 9.—Item en cas de jugement de corone, si home 
soit ateynt et forfaite la vye, le portreve come coroner dirra le 
jugement, et sera assys juxte le seneschal e dirra cestez paroles, 
seilicet * * Wypdrag pe, and axe pane prest’ Et si cely q’est dampné 
soit de la franchise, il sera amené au pount de la ville a la pleigne 
meer et outre le pount botu en le havene. Et s'il soit del geldable, sera 
suspenduz deyns la Lewe en certain lui appellé le Wah3trew.° 

In the judgment on a plea of the crown, if a man be attainted 
| and forfeit his life, the portreeve as coroner shall give judgment and 
he shall sit beside the steward and say these words: to wit, * With- 
draw thee, and confess to the priest. And if he who is condemned 
be of the franchise, he shall be taken to the town-bridge at high tide 
and shall be thrown over the bridge into the harbour. And if he be 
of the geldable, he shall be hanged in the Lowey 9 at a certain place 
called the Felons-tree. 


Fordwich, cap. 88.'—Omnes qui condempnati sunt . . . usque ad 
mortem, debent duei a predicta curia domini abbatis per Stouram 


1 According to Selden’s notes to 


Saunders, Portsmouth, p. 246). 
Hengham Parva, p. 84, felons were 


drowned also at Southampton. For the 
Frisian drowning penalties and human 
sacrifice on the sea-shore, see Brunner, 
D. R. G. ii. 602, and Forschungen, 
p. 450, and other drowning customs 
Grimm, R. A. 696 sqq. 

* Kemble, Codex Dipl. dxci. Birch, 
No. 1181. 

? Part of the present dockyard (W. 


4 Larking’s MS. reads Sir. 

> Wah3trew = O. N. vargtre = gal- 
lows. On this word see Brunner, 
D.R. Ga. 167. 

6 The banliewe, over which the 
Pevensey franchises extended. 

' On the ‘drowning wharf’ at Ford- 
wich, sce M. Burrows, Cinque Ports, 
p. 228. 


964-995. 


(2) 1300 
(about). 


Original 
of 1272 
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1356. 


15th 
century. 
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Original 
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usque ad quendam locum vocatum Thefeswelle, et ibi manus eorum 
gub tibiis debent ligari, videlicet knebent, e& vivi festinanter depelli et 
emergi [sic] ibidem. Et hoc fiat per ipsum qui sequitur. 


All who are condemned to death ought to be taken from the 
abbot's court by the Stour up to a place called Thiefswell, and there 
their hands should be tied under their legs, to wit knee-bent, and 


alive they must be quickly thrown in and drowned there. And this 
shall be done by the prosecutor. 


Winchelsea, cap. 7.'—Omnes autem condempnati isto casu suspendi 
debent super salsum mariscum ex parte aquilone ville de W. ultra 
aquam salsam ejusdem ville. 


No translation is given, as the next entry is an English ren- 
dering. 


Rye, cap. 13.—All those that ben dampned in this case (homicide) 
must be hanged upon the salt marsh on the east side of the town, 
beyond the salt water of the town. 


Throwing from Cliffs.’ 


Hastings, cap. 10.—The chapiter of execucion for felones. And all 
the persons condempned in thies cases of olde tyme shulde be throwen 
over [the cliff?] called Stortisdale,? but now of a newe and speciall 
grace and graunte of oure lorde the kyng Edward the IIII* the barouns 
and proved men of the porte of Hastyng shall use hereafter suche 
execucyon as ys accordyng to the commune lawe of Inglonde, as 
hangyng on galowes and for les offences pyllerie and stockes. 


Dover, cap. 6, § 5.—Also all tho that shull suffer deth shall be lede 
to a clyffe ycalled Sharpenesse, and yf he be atteynte at the sute of 
the partye the appelour shall do execucioun, and if it be at the kyng’s 
sute the baylly shall doo it.* 


* Probably a modification of the old 
custom of drowning the felon. 

? On throwing from cliffs in the Isle 
of Man, see Camden, Britannia (1695), 
p. 1052, and Grimm, D. R. A. p. 695; 
Mommsen, Strafrecht, p. 981. 

* The not wholly reliable translation, 
from a lost French version, printed in 


Sussex Arch. Coll. xiv. p. 72, has ‘cast 
beyond a certain watercourse called 
Stordisdale on the western part of the 
town towards Bolewarheth (Bulver- 
hythe).' 

* According to Selden’s notes to 
Hengham Parva, p. 158 (1616), * infali- 
station ’ was practised at Dover. 











Shall be brentt at Cattecliffe. 





jei[ n |gdre. 


If à fire be caused by 


four quarters of the town. 


harm was done. 
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Burning. 


Portsmouth, cap. 9.—And if ther be any man that sleith another he 


Waterford, cap. 61..—Si le feu surde par serjant qe sert aukun 
rudomme, on lui doit prendre e jectre en my le feu, si on lui puist 
E si on ne le poet atteyndre, on li fra querir par 
serjantz de quatre parties de la vile. 
ra ataché e puis prendre enqueste de la chité là u le mal fu fait. 
E se il est coupable de chel arson, donqe doit il pendre. 


E sion le poet trouver, il 


a servant who serves a burgess, let the 
servant be taken and cast into the fire if he can be caught. 
` he cannot be caught, he should be sought by four serjeants in the 
And if he can be found he shall be 
attached, and then the city shall take an inquest there where the 
And if he be guilty of the arson he shall hang. 


And if 


Waterford Provisions, cap. 28.— Et si vicus comburatur per aliquem, 


eorpus suum attachietur et ejiciatur in medio ignis. 


And if a street be set on fire by any one, his body shall be attached 
and cast into the midst of the fire. 


Other Penalties. 


Portsmouth, cap. 8.—And also if we take a thef he shall be scalde ? 
and his eyen put owte, and if ther be any woman her tetys shall be 


kyt of at Chalerosse. 


V. BRANDING FOR SACRILEGE. 


Dover, cap. 29, § 3.—Nota de bonis ecclesie furatis. 


Also they cleyme 


that yf ony man be founde withynne [the franchise] with goods of holy 
chirche, and he may not quyte hym, he shall be brend in the forehed 


1 On the burning penalty for arson 
see Hist. Engl. Law, ii. 490, and Britton, 
i. 41, and Brunner, D. R. G. ii. 656. A 
woman was burned for arson 1239 in 
London (Liber Albus, p. 101). The old 
en code of Hammurabi (2285 B.c.) 
(S. A. Cook, p. 212) orders a man 
stealing at a fire (under pretence of 
helping to put it out) to be cast into the 
flames. See also Mommsen, Röm, 


Strafrecht, p. 923. 
? Mun. Docs. Ireland. (for Dublin), 
p. 234. 

? Probably this means dismember- 
ment: cf. Winchester, where the fullers 
paid ‘ne disfaciant utlagos. Pipe Roll 
81 H. I. p. 37, and Wallingford, 45 H. 
ILI. rot. 20, cited by Selden in Hengham 
Parva, p. 153 (1616). 


Original 
of 1272 
(about). 


1300 
(about). 


1300 
(about). 


Original 
of 1272 
(about). 


15th 
century. 


12th 
century. 


1291. 
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with the key of the chirche and after caryed to the townys ende ; a 
ther he shall forswere the franchyse; and in eas that ony of t 
parysshe wele pursewe ayen hym, processe shalbe made as the su 


requyryth.' 


TRESPASSES. 
Defamation. 


Preston, cap. 40.—Item si burgensis alium conviciatur,? si eonfi- 
teatur emendabit xii. denariis. Si deneget, purgabit se solo contra 
testes. Si extra curiam, nichil. 

If a burgess slanders (?) another and confesses the same, he shall 
make amends with twelvepence. If he denies the same, he shall 


purge himself alone against witnesses. If the slander be uttered 
outside the court, he pays nothing. 


Cap. 48.—Item si quis uxorem conjugatam meretricem vocat et 
clamor inde fiat et testes assint, purgabit se sola manu, et si facere 
[non] poterit jusjurandum, emendabit tribus solidis; et ei cui dixerit 
hoe justum faciet, quod capiet se per nasum et dicet se mentitum? 
fuisse et concorde[n|tur. Idem est judicium de vidua. 


If any one calls a married woman a whore, and she makes outery 
and witnesses are present, the defendant shall purge himself with 
his sole hand, and if he cannot make his oath he shall make amends 
with 8s., and to her to whom he said this he shall do this right, 
namely he shall take himself by the nose and say that he lied, and they 
shall come to terms. The same rule holds for the slander of widows. 


Ipswich, cap. 73.—Item usé est en l'avauntdite vyle qe si nul en 
meyme la vile faucement ou maliciousement esclaundre autre en 
commun lu de marché ou apertement* devaunt le people de larcyn, 


1 Cf. Stubbs, Foundation of Walt. 
ham Abbey, p. 84. Some golden vases 
belonging to the church were stolen by 
thieves. The first, ‘qui se clericum 
confessus est, candenti ferro clavis 
ecclesiae in facie signatus est. The 
others (being laymen) suffered death. 
This was soon after Becket's death. As 
Brunner shows, the object of such 
punishment is to have proof in the case 
of a repetition of the offence, and to use 
the instrument of the crime. The false 
coiner, for instance, was branded with 
his false coin (D. R. G. ii. 589). 


? The MS. has conwincat, but there 
is a stroke over the ‘c, and probably 
some mistake; the Preston compurga- 
tion rules in pleas of debt and trespass 


did not allow the defendant the sole ~ 


oath See below, pp. 172, 178. 

* Of, H. E. L. ii. 556, o0 2m 
Coutume de Normandie, c. 76, p. 197. 
‘De querelle qui naist de mesdict. 
Nasum suum digitis suis per summi- 
tatem tenebit et sic dicet: ex eo quod 
e ie homicidam etc. mentitus 
ui. 

* MS. apartement, 
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bberie, traysoun, faucyne, ou de autre maveysté, par quey il seyt 
piré ou damage receyve, ou de seon honur abecee ou reboté, eyt 
luy qe issi est eselaundré soun recovrir par gage e plegge devaunt 
| baillifs de meyme la vyle ver le esclaundrour. E de. tel apert 
selaundre ne seyt pas le eselaundreour receu a sey defendre par sa 
y, més seyt enquis par bone enqueste lequel il luy ad en tele manere 
jelaundree ou noun (etc. ). 


It is the custom in the aforesaid town that if any one in the said 
town falsely or maliciously slanders another in the public market- 
place or openly before the people, accusing him of larceny, robbery, 
treason, forgery, or other crime, by which he may be injured or suffer 
damage or may be humiliated or robbed of his honour, he who is 
thus slandered shall have his recovery by gage and pledge before the 
bailiffs of the said town against the slanderer. And for such public 
slander the slanderer shall not be received to defend himself by his 
law, but there shall be inquiry by good inquest as to whether he has 
in such manner slandered the man or not. 


Torksey II. cap. 16. — Et si aliquis vocat alium latronem vel mere- 
tricem et non sit vera, erit in misericordia domini, et ballivus super 
hoc debet capere inquisicionem sieut de sanguine vel de hutasio. 

Cap. 17.—1tem debet respondere de [de|famacione et loquelis contu- 
meli[oslis eum aliqua adjectione de aliqua transgressione sibi facta, 
et debet recuperare dampna sicut in transgressione. 


And if one call another a thief or a whore and it be not true, he 
shall be in the lord's mercy, and the bailiff shall take an inquest 
thereon, as of bloodshed or of the hue.? 

He ought to answer for the defamation and the abusive words as 
in addition to any trespass done by him, and the plaintiff ought to 
recover damages as in a plea of trespass. 


Hereford, cap. 97.—Item concordatum fuit de objurgatricibus quod 

| per eas multa mala in civitate per tales oriuntur, videlicet litigando;? 
verberando, diffamando, de nocte requiem perturbando et scismata 

: inter vicinos sepius movendo et ballivos et ministros et alios contra- 
dicendo et in persona eorum eos maledicendo et multociens per eorum 
huttegia [sic] et clamores pacem domini regis frangendo et tranquil- 

| litatem civitatis sue perturbando, quare ad omnes vices cum capti et 
convicti fuerint, habeant judicium suum [de le Goggyngstoole] * sine 


1 For the Northampton custom ? ġe. of the just or unjust raising 
(allowing compurgation), see below, of the hue. * MS. latendo. 
p. 181. * Added from Montgomery MS, 


1345 
(about). 


1486. 
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redempcione aliqua facienda. Et ibi stabunt! nudis pedibus et cay 
crinibus pendentibus per tantum tempus ut videri possent ab omni 
transeuntibus per viam seeundum voluntatem ballivi domini regis, 
non alterius ballivi feodi cujuscumque. Et post? judicium faetum | 
cantur ad gaolam domini regis et morentur? ibidem quousque rede! 
cionem fecerint ad voluntatem ballivi cujuscumque tenentes fuerit 
Et si per tale? judicium castigari noluerint, a civitate ejiciantur 
hoe per ballivum domini regis cum posse civitatis si necesse fuel 
propter diversa mala et pericula que multociens oriri possent pe 
tales et eorum manutentores, quod tales si sint, fiet de eis sicut de 
perjuri[i]s et pacem et tranquillitatem civitatis perturbantibus.’ 


It was decided as concerning female scolds that much mischief 
arose in the city through such persons, to wit, quarrelling, blo 
defamation, disturbance of night's rest, and strife between neighbo 
often thence arising, as well as resistance to bailiffs, officers, and 
others, who were abused in their very presence, and often also the 
raising of hues and eries in breach of the lord king's peace, and to 
the disturbance of their city's quiet ; wherefore, whenever scolds shall 
be taken and convicted, they shall have the judgment of the cucking- 
stool without making any ransom. And there they shall stand with 
bare feet and their hair down, during such time as they may be seen 
by all passers-by upon the road, at the pleasure of the lord king’s 
bailiff, and not at that of the bailiff of any fee whatsoever. And after 
this judgment is over, they shall be brought to the lord king’s gaol 
and stay there until they make ransom, at the bailiff's will, whoseso- 
ever tenants they may be. And if they will not submit to be 
punished by such judgment, they shall be cast out of the city, and 
this by the king’s bailiff and the city posse, if need be, on account 
of the divers ills and dangers which often may arise through such 
persons and their abettors; and if abettors there be, they shall be 
treated as perjurers and disturbers of the city’s peace and quiet. 


Date — Tettenhall Regis, cap. 16.—Item if any man or woman of the 

uncertain. lordshipe shall call any man or woman whore or thiefe, pay to the 
lord 25. so that he, shee, or they so called come with twoe honest men 
and prove themselves good. 


* MS. stabit. 5 MS. noluerant. 

? MS. postea. 7 MS. perturbantes. A fine, the 
? MS. morantur. pillory, or the cucking-stool is the usual 
* MS. tenens fuerat. punishment for slandernamed in borough 


° MS. talem. custumals. 
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Threats. 


ilkenny, cap. 23.-—Item clamant quod si aliquis in predicta villa 
em alium minat de vita vel de membro vel combustione domorum 
liarum rerum et hoc probatum fuerit legittime coram superiore 
je ville per testes qui minas illas audierint vel interfuerint, tune 
ostetur corpus minantis in theolonio ejusdem ville quousque in- 
nerit sufficientem securitatem de pace secundum legem et consuetu- 
em hactenus usitatam. 

They claim that if any one in the aforesaid town threaten another 
of life or limb, or arson, or otherwise, and this be lawfully proved 
before the sovereign of the said town by witnesses who heard or were 
present at the making of the said threats, then the body of the 
threatener shall be kept in the tolsey of the said town until he find 
sufficient surety of the peace according to the law and custom hitherto 
used. 


Forgery of Seals, &c. 


Portsmouth, cap. 5.—And if there be any that counterfetith fals 
letters or fals seals or makith any fals lesynges, he to be set on the 
pelory on the market day. 


Dog-killing. 


Waterford, cap. 89.—[De c]anibus [in]terfectis. D'autre part si un 
homme tue le chien son veysin, se il ne soit lui defendant, la merchie 
est xx. souz e ja le mains il est tenuz a respondre a chelui a qi le chien 
fust ? de touz les dampnages qe a lui poent avenir par defaute de son 
chien, se il n'ait grasce. 

Of dog-killing.—Furthermore, if a man kills his neighbour's dog 
unless it be in his own defence, the amercement is 20s., and neverthe- 
less he shall be held to answer the owner of the dog for all the 
damage that may come to him for the want of his dog, unless he have 
pardon. 


Accidental Fires. 


Chester.)— Si ignis civitatem comburebat, de cujus domo exibat 
emendabat per iii. oras denariorum, et suo propinquiori vieino dabat 
- ii. solidos. 


t Similarly Hythe, cap. 22, Lydd, * D. B. i. 202b. See Preston, cap. 
cap. 89, Romney (1498), Lyon's eap. 27, 26, on the fine of 40d. for burning 
Dover, cap. 35, Ipswich, cap. 71, require another man’s kiln with one door, or 
two witnesses and four pledges. half a mark if it has two doors. 

? MS. est ifust. _ 
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If fire burned the city, the man whose house it came from r 
amends by 8 ounces of pence, and to his next neighbour he gave £ 


Shrewsbury.'—Cujuseunque burgensis domus combureretur a 
casu vel eventu sine negligencia, xl. s. regi dabat pro forisfaetui 
duobus propinquioribus vicinis suis ii. s. unicuique. 

The burgess whose house was burned through any mischane 


accident, not due to negligence, gave 40s. to the king for forfeitu 
and 2s. each to his two nearest neighbours. 


Leges Quatuor Burgorum, cap. 50.—Si ignis exierit de domo a 
cujus unde combustio fiat plurimarum domorum vicinarum, nullu 
gravamen vel molestia debet inferri ei amplius quam habet, quoni 
satis dolore et angustia affectus est. Similiter erit de illo qui arserit 
torralium alicujus sed amittet servicium suum. Si quis aecomc 
daverit torralium suum alicui et ardeat ipse cui accomodaverit, tenetur 
reddere. Sed si conduxerit pro suis denariis et ardeat, non tenetur in 
aliquo restaurare. 


If fire spreads from any man's house so that some neighbouring 
houses are burned, he [the owner of the house where it began] ou 
not to be grieved or troubled in addition, for he is burdened with 
sorrow and heaviness enough. The same of him who burns a man’s 
kiln, but he shall lose his service.2 If any one lends out his kiln to 
another, and the man who has borrowed it burns it, he must restore 
it. But if he has hired it with his money, and burns it, he is nowise 
bound to restore it. 


London?— Item si ascun meisoun deinz la dite citee soit ardants 
issint qe la flamme del feu soit viewe hors de la measoun, celuy q’est 
demurraunt en la dit measoun paiera a lez viscountes xl s. en un burs 
rouge. 

If any house in the said city be so much alight that the flame of 
the fire can be seen from outside the house, he who is dwelling in 
the said house shall pay the sheriffs 40s. in a red purse. 


Abetting Trespass. 


Lydd, cap. 38.'— De pena def [endentis|] in placito transgressionis." 
Also it is used that if any man be arested in case of trespasse, that if 


* D. B. i. f. 252 a. he loses the service of his kiln. 
Sab is diffieult to explain this, but, > Ricart’s Kalendar, p. 107. 
regard being had to the context, it may * Also Romney (1498), Lyon's eap. 
mean that if a man's own kiln has been 96. 
burnt and has set fire to other kilns, he ? The title seems misapplied. 
1$ not required to pay for the damage, as 
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leye in his plee mayntenyng or abetyng of trespasse don by any 
assor, the seyd mayntenour or abettour ought not to answer to 
playntyffe, but he shall be delyvered to good suer[ties] as the 
if will answer, yf the playntyf wyll clayme it, unto ! the principale be 
1? in the trespasse; and than shall the same persone, the whiche 
to bayle for mayntenynge or abettynge, be att his answer 


he be gylte, be he punysshed after the quantite of the trespas. 


Customary Offenders. 


Leicester)— Dateries. Homesokene de fouz. E pur ceo ke fous funt 
rez en la vile, bateries, homsokene, e sunt bauz a ceo fere pur ceo 
ke eus ne unt ren par unt estre justizés, si les trespas seyent encuntre 
la pes, seent justizés par lor cors a ester a dreit. E si eus ne 
amendent e seyent custumers a tels ultrages fere, seient fet voyder 
la vile. 

Batteries. Burglary by crowds. And whereas crowds make 
riots in the town batteries and burglary, and are bold to do this 
because they have nothing by which to be brought to justice, if the 
trespasses are against the peace, let them have justice done upon 
them in their bodies, to stand to right. And if they do not amend, 
and are customary doers of such outrages, let them be banished from 
the town. 


Ipswich, cap. 23.—E seyt ceste * penaunce d'enprisounement ferme- 
ment tenue e gardee pur ceux qe sunt communs mesfesours e qe 
sovent sunt acustumez de maufere. Més s'il aveygne par cas qe 
acun trespasse en la fourme avauntdite par hastinesse, qe ne seyt pas 
a us de meffere, ne seyt il pas puny par la peyne d'enprisounement 
avauntdite, més ly seyt mytigacioun fete de cele peyne par grace e 
avisement de court, issi neqedent q'il face gró pur les damages ver ly 
derenez. E si nul qe seyt entree en prisoun par agard de la dite 
court pur tel trespas com avaunt est dyt, ou pur autre renable 
enchesoun s'en aillye hors de prisoun saunz cungé de soun gardeyn, 


ly seyt sa penaunce dublé. 
The above is the 


! unto = until. men serving at ld. a day, not being in 


ist the playntyf and be at his acquitance, yf he be nat gylte. And, 


common-law rule. 

?^ MS. principale trespasse be de. 
miyed in the trespasse. 

* Leicester Records, i. 100. There 
is à somewhat similar passage in tho 
Norwich custumal, cap. 43, on journey- 


their masters’ mainpast, and not having 
enough pledges, who must leave the city 
if they have once trespassed. 

4 The preceding sentences name the 
several periods of imprisonment for 
various offences, 


a 2 


1277. 


1291. 


1486. 
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And this punishment by imprisonment shall be firmly adher 
and kept for those who are common malefactors and who 
accustomed often to do wrong. But if it happen perchance 
any one trespass in the form aforesaid through rashness, who is 
wont thus to do wrong, he shall not be punished by the penal 
the imprisonment aforesaid, but the penalty shall be mitigated in 
case by the grace and the decision of the court, but so neverthe 
that he make satisfaction for the damages deraigned against ! 
And if any one who has entered the prison by the award of the £ 
court for such trespass as is aforesaid or for other reasonable ca 
should depart out of the prison without his keeper's leave, his puni 
ment shall be doubled. 


Hereford, cap. 78, $2.'—And also we say that no citizen of the cit 
aforesaid that is in our franchise shall give for punishment of; 
trespass by bim committed to any one that is out of our franchise but 
only twelve [pence]; but if he doth go on and be a common trema 
gressor or a night walker, let him be amerced at the pleasure of e 
bailiff, and if the bailiff of his courtesy shall pardon him, it shall t. 
told him by the bailiff, in hope of amendment, that from henceforth 
he behave himself well towards our lord the king and the tranquillity 
of the city and commonalty thereof, using all kind of benevolence 
under the pain of losing his freedom : and if as yet he shall not be 
amended, in full eourt before his fellow citizens let him openly lose 
his freedom as a perjured man and as disobedient to the bailiff and 
his commonalty, and let his name be blotted out of the book of the 
bailiff; and afterwards if he shall not be amended let him be im- 
prisoned, and there stay until he find sufficient seeurity at the 
pleasure of the bailiff in open court; and if as yet he shall not be 
amended, the chief bailiff calling unto him four [and] twenty men at 
the least in a public place before the court day, or on the court day, or 
after the court day, publiely in the behalf of our lord the king and 
the commonalty, shall command him that he depart from the city; 
and if he will not, let him be cast forth by force, if it be needful: and 
he shall by no means enter it again, unless it be by special favour of 
the commonalty. And if in case he shall not care to enter in again, 
then his goods and chattels shall be taken and sold by the bailiff, 
that amend[s] may be made by the bailiff to whom he trespassed, and 
the residue to the use of the commonalty. And if his goods and 
chattels are not sufficient to make amends, and he have a tenement 
among us, let that tenement be taken into the hands of our lord 


* Extant only in a modern translation, 
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| king and the commonalty, and out of the revenues thereof let 
faction be made; and we say that the heir of such a delinquent 
offender may enter into such a tenement by the sight and con- 
leration of the bailiff and the whole commonalty; and although 
ch a malefactor hath bequeathed such a tenement to any one of 
> city or suburbs, he shall not enjoy nor hold the legacy, for that 
is not our citizen, and hath violated, of his own accord, our freedom 
id his own. And we use the same proceeding to be done against 
he maintainers or protectors of such offenders in this case or the 
ke, beeause by such maintainers or protectors a common contention 
night arise amongst us, and horrible manslaughter be committed 
imongst us, and the loss of the liberty or freedom of the city, to the 
disinheritance of us and our children; which God forbid that in our 
days, by the defect of us, or of such as aforesaid, should happen or 
fall out in such a manner. 


Of Persons often charged and not convicted. 


Montgomery, cap. 120.—Iterum de burgensibus indictatis. Et utimur 
quod si aliquis comburgensium nostrorum sit indictatus semel bis vel 
ter aut pluries in aliquo casu corone, nonobstante quod non sit con- 
vietus, inveniet sufficientem securitatem de bene gerendo se erga 
ballivos et burgenses et communitatem burgi, quia dicitur in com- 
muni lege quod tales sunt reprobati et attincti. Et per leges et 
consuetudines dieti burgi tales non sunt accepti ad placita nee ad 
judieium inter nos dandum quia exeunt a condicionibus nostris. 

Again concerning burgesses indicted.—It is our wont that if any 

of our comburgesses be indicted once, twice, thrice, or oftener in any 

| crown plea, albeit he be not convicted, he shall find sufficient 
security for his good behaviour to the bailiffs and burgesses and 
community of the borough, for it is said in the common law that such 

persons are reprobate and attainted. And by the laws and customs 

i of the said borough, such persons are not admitted to our pleas or to 
give judgment among us, because they are no longer of our condition. 


No other Punishment for Bloodshed than an Amercement. 


Dover, cap. 23.---Nota de sanguine effuso. And he that is atteynt 
of mayheme or homsokene shall go to prison tyll he make gre to 
the partie and fyne to the kyng: but for blodeshedyng ‘shall not 
be but amerced after thafferaunt of the mayre and jurez: and yf 
the pleyntiff or defendaunt be estraunge or both estraungers, they 
sholl have court from day to day and processe shalbe made as it is 
seyd afore betweene-fremen. 


1486. 


15th 
century. 


1483-5. 


1476. 


1301. 
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Trespass done in Self-defenoe. 


Hythe, cap. 24.—Item si homme soit attaché pur trespas fait 
defendaunt dit q'il fust enchasser [sic] vers mur (?) en danger [et pe 
de sa vie, soit del justisement trié lez plus procheins veysinnes. 


If a man be attached for a trespass, and urges in defence tha 
was driven against a wall in risk of his life, let this justification 
tried by the nearest neighbours. 


Lydd, cap. 37, § 37—And in case the defendaunt will say that 
was chassed by the playntif unto the extreme feer of deth, and 
myght not escape for wallis, heggis, or water, for whiche he dyd tl 
trespasse in salvacion of his lyfe, and that may be provyd by ii. or i 
goode true men, then be the trespase demenyd the lasse. 


Withdrawal of Appeal. 


Manchester, cap. 4.— Et si aliquis faciat clamorem de aliqua re 
et non invenerit vadium et plegios, et postea velit dimittere elamorem, 
sine forisfactura erit. 


And if any one makes claim concerning aught and does not find 
gage and pledges, and afterwards wishes to withdraw the claim, he 
shall pay no fine. 


Romney, cap. 34?— Si apelour retree soun apel. Item si ascun 
apelour retree soun apel k'il en ath fait devant bailif vers ascun et dit 
k'il estoit malement conus en soun apel, soit attaché par soun corps 
et mys en prisoun a la volunté le roi et ces bienz et chateux arestuz 
tank'il avera fait gré et asseth a la partie et mesme la persone par 
lui apelé soit deliveré. 


If an appellor withdraws his appeal which he has made before 
the bailiff against any one and says that he made a mistake in his 
appeal, he shall be attached and put in prison at the king's will, 
and his goods and chattels shall be arrested until he shall have made 
satisfaction and amends to the party appealed, and the person 
appealed by him shall be released. 


i Two words illegible. cap. 25). 
Romney (1498), cap. 26 (Lyon's ? Similarly Fordwich, cap. 90. 
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alty on the Appellor for a false Appeal or for withdrawing 
his Appeal. 

Winchelsea, cap. 7.!—Et si [appelatus] quietus autem fuerit, appel- 

3 est abtachiatus et omnia bona sua ad voluntatem domini regis. 


And if the appellee be quit, the appellor is attached, and all his 
goods are at the lord king's will. 


Lydd, cap. 12.,—Also in case the appellour withdrawe his said 
pelle, other the said appelle[e] be acquited, go the seid appelle[e] 
lite of that appele, & then the appellour shalbe put in prison a 
relfmoneth & a day? for his false suete, or els make he fyn[e] to 


ee to the appelle|e]for his damages & reward, for the tyme he hath 
- byn in prison, & of restorynge of his costes for his false appele, and 
yf the appellour be nat found in the fraunchise, his borowes shall 
make gree to the party that is appelled, by the jugement of the baylif 
& jurattesin the maner aboveseid & also a fyne to the kynge, & if his 
borowes be not founde or bethe not sufficient within the fraunchise, the 
baylif shall answer to * the fyne. 


Lincoln, cap. 93.— De exoneracione alicujus hominis arestati et inventi 
non culpabilis. Also that if any man be arestyd or attachid be any 
officer by a pleynt of trespas, the pleyntyf schall set swerte to purswe 
is playnt at the schireff perell, & yff the dyffendant be aquit of the 
trespas or the pleyntyf nounswyt, that then the pleyntyf schall pay 
for the pleynt & in like wys schall pay the offycers as well for the arest 
as gayll fe, for so myche as the diffendant is wrongfully swyd & the 
sayd diffendand schall goo qwyt for any payment to any officer.? 


Beasts Damage feasant. 


Portsmouth, cap. 15—Also every hogge that may be founden yn 
the strets of Portesmoth he to pay iiii d. for as many tymys as he 
may be fownd and after iii. times we may smyte of the snowte be 
the eyen. 


1 Hastings, cap. 9, has a mistaken 5 Lydd, cap. 25, orders for nonsuit 
rendering: ‘and yf he speke not, he is in debt, that the plaintiff indweller be 
at the kyngeis will and all his goodes.' fined 4d., the foreigner 8d., and simi- 

? Also Romney (1498), Lyon’s cap. 6. larly for not proceeding with his plea, 

3 By the Statute of Westminster IT. cap. 84. Sce also Lincoln, cap. 9, below, 
cap. 12, a year. p. 190. 

* to = for. 


15th 
century. 


1476. 


the kynge by the discrescion of the bayliff & jurattes, & also make his . 


1480-1. 


Original 
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Exeter, cap. 38.—Nul home ne puet la porte le rey de la €i 
fermir pur nam forsclore nomément beste ke il trove en sun mesfa} 
més il le deyt syvre deske hul et hom et defendre al seygneur ke i 
beste ne venge en sun damage ke se le truft il le deyt retenir etj 
wage et plege re[plevir ?], e si cil ke la chose syut purra defendre ł 
sa beste n’eyt tant damage feyt cum il mustre, si purra mettre su 
un sayntuayre tant cum quidera ke sa beste eyt fayt damage et jure 
ke de plus nel eyt enpiré en sun ensient ' et serra quite sey sul. 

No man may close the king’s gate of the city to bar the passage 
of a beast that he wants to distrain, particularly of one which he 
finds damage feasant, but he must follow it to its pasture ? and foi 
the owner to let his beast come and do damage, and if he finds it, he 
may keep it and replevy it by gage and pledge; and if he who sues 
for the same can prove in his defence that his beast did not do so 
much damage as the other affirms, he may put on a shrine the 
amount of the damage which he thinks his beast has done and 
swear that the other did not suffer more damage than that to his 
knowledge, and thus he shall be quit by his sole oath. 

Leges Burgorum, Frag. Coll. cap. 37.—Si burgensis tenet porcos in 
burgo vel agro, vel alia animalia unde vicini sui incurrunt dampnum, 
porei inventi in dampno sine homine ipsos sequente bene possunt 
oecidi secundum legem burgi tanquam eschaeta et comedi. Et si 
alia animalia fuerint, dabitur pro quolibet pede unus denarius vel 
dampnum emendabit. Sed erit in eleccione burgensis cui dampnum 
factum est, utrum voluerit habere ili d. pro iilii. pedibus vel habere 
precium et restitucionem dampni.? 

If a burgess keeps pigs in the borough or the borough field, or 
other animals, whereby his neighbours may incur damage, pigs 
found damage feasant, having no swineherd with them, can be killed 
as escheat according to the law of the borough and can be eaten. 
And if the beasts are other animals, a penny shall be given for every 
foot or [the owner] shall amend the damage. But it shall be at the 
choice of the burgess who has suffered the damage whether he will 
have 4d. for the four feet, or the cost and repair of the damage. 

Cap. 38.—Item si quis invenerit aucas vel capras in dampno suo, 
capiat capita aucarum et rostra in terram figat et corpora earum 
commedat,* capras vero occidat et corpora habebit tanquam eschaetam. 

If any one finds geese or goats damage feasant, he may take the 
heads of the geese and fasten their beaks in the soil and eat their 
bodies, and he may kill goats and have their bodies as his escheat. 


* En sun ensient = à son escient. through a gap which should have been 
: Lit. to hill and holm. fenced by the owner of the beasts, and he 
. ,. Ln caps. 85 and 86, a fine of 4d. is must fill up the gap. 
inflicted on any one whose beasts enter * Cf. Brunner, D. R. G. ii. 582. 
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PROCEDURE IN PERSONAL ACTIONS. 


(1) AMICABLE AGREEMENT. 


Whitby, cap. 6.'—Si aliqua querimonia inter burgenses oriatur, 
"bus vicibus versus? alium ut sibi rectum et quicquid est juris 
aciat apud domum propriam requirere debet. 

Cap. 7.—Quod si sibi in tercia peticione satisfacere noluerit, 
domum justieie? ville racionabiliter ut rectum faciat querat. 

If any plea arises between burgesses, the plaintiff ought to ask at 
the defendant's own house three times that he do him right and 
whatever law requires. 

And if at his third asking * the defendant will not make satis- 
faction, he may properly seek the town moot-hall, that right may be 
done. 


Bristol II. cap. 21.—Item ordinatum est et concordatum quod omnis 
burgensis antequam conqueratur de conburgensi suo de aliquo placito, 
mittat ei bis per conburgenses quod eis inde satisfaciat antequam con- 
queratur. Et si quis aliter fecerit et inde convictus fuerit, satisfaciat 
parti. Et dabit communitati de misericordia xl. d. 

It is ordered and agreed that every burgess before he impleads his 
fellow burgess of any plea shall send to him twice by comburgesses, 
that he may make satisfaction before he isimpleaded. And if any do 
otherwise, and should be convicted thereof, he shall make amends 
to the party, and shall give to the community an amercement 
of 40d. 


Lydd, cap. 49.—De concordando ante curiam. Also it is used 
before the law don or the ple declared, by the consent of the parties 
here they may accord, and also yf they wyll co[n]tenew by lycence of 
the baylif and the court. 


Romney, cap. 38 (as Lydd above, adding) and then shall one of hem 
sey in thys maner, ‘ Syres leve for toacorde ;’ after they shall goo owt 
and make acorde betwene hem, and peraventure one of hem shall wage 
the amends; after that the parties shall come in; ande one of hem 


! MS. Cart. Ant. I. No. 27. See 1 On the mannitio and triple sum- 
Surtees Society, Cartularium Abb. de mons, see Hist. Engl. Law, ii. 590, note ; 
Whiteby, i. p. 212. Lex Sal. c. 50, $1; Bigelow, Procedure 


* Surtees, unus. Cart. Ant. versus. 209. 
? Surtees, demum justiciam. 


1185. 


1344. 


1476. 


1498. 


15th 


century. 


1133-54. 


Before 
1183. 


Before 
1183. 
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shall sey thus, * Syrs, T. de F. and W. de R. ben acordyd thus, tk 
W. de R. shall yeve to T. de F. ii s. or more or lesse, for to have h; 
love, and he shall foryeve all manner contraetes betwene them, tl 

for to pay that iis. at swych a day; and W. de R. shall withdre 
the court.’ 


Fordwich, cap. 76.'—Solet eciam in omni placito dari dies amoris 
prece partium. 


It is our wont in every plea to give a love-day at the prayer of the 
parties. 


(2) SUMMONS. 


London. Libertas, cap. 5.—Civis iterum si ad folehesimot vel ad 
husting sine invitacione placitandi venerit, non habet ibi alieui de 
qualibet querela respondere, nisi gratis voluerit. 


If a citizen should come to the folkmoot or husting without 
summons to a plea, he is not bound to answer any one there con- 
cerning any plea unless he is willing to do so of his own accord. 


Cardiff, cap. 14.— Et si burgensis summonitus fuerit ad hundredum 
et perexerit ad suum negocium extra villam vel fuerit presto recedere, 
ita quod habeat unum pedem in strepo,® et inde habuerit duos vicinos 
testes, quietus erit. 


And if a burgess is summoned to the hundred and is about to go 
outside the town on his business or is on the point of starting, so that 
he has one foot in the stirrup, and has two neighbours witnesses thereof, 
he shall be quit. 


Tewkesbury, cap. 16.—Et si aliquis burgensis fuerit extra burgum 
tempore summonicionis curie predicte et non posset racionabiliter 
premuniri, non amerciaretur pro defalta. 


And if any burgess was outside the borough at the time of the 
summoning of the said court and could not reasonably be warned, he 
should not be amerced for the default. 


Pontefract, cap. 12.—Nullus burgensis dabit forisfacturam pro 
prima supersessione sed pro secunda, nisi diem sanare poterit. 


: Sandwich (Boys), p. 460. E Bracton, f. 886 b, on summoni- 
See below, p. 229, onthelove-daybe- tio vitiosa, * cum fuerit in itinere consti- 
tween master and apprentice in conflict. tutus et iter arripuerit eundi.’ 
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No burgess shall give a forfeit for the first neglect (of summons), 
but for the second, unless he can salve the day.! 


Pontefract, cap. 27.— Si citatus aliquis in placito nostro dum alibi 
erit in negocio suo, quietus erit de diebus sanandis cum redierit. 


If any one be summoned to our pleas while he is away on busi- 
ness, he shall not have to salve the days? when he returns. 


Bristol, I. cap. 17.—Nullus burgensis respondeat burgensi? de ullo 
lacito, preterquam de placito debiti, nisi in hundredo, preterquam 
ipse idem * ealumpniatus fuerit hundredum suum.? 

- Cap. 18.—Nullus burgensis respondeat extraneo de ullo placito, 
reterquam de placito debiti, nisi in hundredo, preterquam calump- 
iatus fuerit hundredum suum. 


No burgess shall answer a burgess concerning any plea (save a 
plea of debt), except in the hundred, unless he shall have challenged 
his hundred. 

No burgess shall answer a stranger concerning any plea (except 
a plea of debt) except in the hundred, unless he shall have challenged 
his hundred. 


Portsmouth, cap. 22.—Also no borgeis or burgeys tenant shall be 
somoned [but] fro the sommons next Monday wekys. And if[he] apperd 
nat, he shal lese vi d. and every fawte after double the somme to the 
tyme he comyth yn, and when he comyth yn the bayly stond charged 
with the prisoner, and other he must be a prisoner or fynd borrowis 
to answer to the cowerth.° 


Exeter, cap. 6.—Nul ne deit surser somunse dil baillif ke ne seit 
en merci, més il ne deit respundre si ben ne veot for en la curt. 
No one may neglect the summons of the bailiff without being 


amerced for so doing, but he need not answer unless he chooses 
anywhere except in the court. 


Waterford, cap. 11.—Somonche. D'autre part nul homme ne femme 
de la cité n’aura somonche encontre lendemain. 


Furthermore, no man or woman of the city shall be summoned 
for the morrow [but shall have longer notice]. 


! By proof of non-summons. no explanation. 'lhe meaning seems to 
? Court days. be that he must have summons to the 
? MS. burgensti. full hundred court; he might have to 
* MS. tdi. answer a stranger from day to day in 
* So the MS., of which ib. grammaris the tolsey in a plea of debt. 

throughout very bad. The passage is a 9 Cowerth = court. 


difficult one, and the rest of the MS. offers 
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Waterford, cap. 17.—D’autre part nul veisin puet respondre [sans 
somons !] dedenz la cité de Waterfford devant les ball[1|fs se il ne soit 
enfuiant? ou se il soit nul homme ou femme qe l'em ne puet destrein- 
dre ou il ad perdu franche loi. 


Furthermore, no burgess need answer without summons within 
the city of Waterford before the bailiffs, unless he be absconding, or 
unless it be any man or woman who cannot be distrained, or one who 
has lost freeman’s law. 


Waterford Provisions, cap. 9.2—Item si aliquis habuerit sectam et 
rectam probacionem, de debito suo coram ballivo, ille de quo debitum 
petitur nullam habebit summonicionem. 


If any one bring suit and true proof of his debt before the bailiff, 
he from whom the debt is claimed shall have no summons. 


Manchester, cap. 19.—Item si aliquis implacitatus fuerit ante dies 
laghmot et tunc venerit, oportet eum respondere et non debet se 
essoniare sine forisfactura, et si tunc primo implacitatus fuerit tune 
habebit primum diem. 


If any one be impleaded before the day of the lawmoot, and should 
attend the moot, he must answer * and cannot essoin himself without 
a fine, but if he be then first impleaded, he shall be assigned the next 
court-day to answer. 


Romney, cap. 31.— Terme de som[uns]. Item usé est qe chescun 
homme receant en la vile, set il fraunk ou nient frank, ne vendra en 
court a respondre a nul pleyntif en nul manere ple, s'il meit garnise- 


. ment par iii. jours devant le jour de la court et ceo par summonse;* 


fork en plees de trespas ee d'acounte, en queus homme vendra par 
attachement ; et chescun estrange en tutz autrez plez vendra par 
destresse. 


The term of summons.—It is our wont that no one resident in the 
town, be he free or not, shall come into court to answer any plaintiff 
in any plea, unless he has warning three days before the court-day, 
and that by summons, except in pleas of trespass and account, in 
which the party comes by attachment; and every stranger, in all 
other pleas, shall come by distress. . 


' Omitted in this text. The Dublin p. 288, the same for Dublin. 


text has an erasure over which is written * The previous impleading will count 
somons. as a summons. 

* On the absconding debtor’s loss of ? Here above the line the MS. has 
summons see below. an ow, which seems superfluous. 


° Mun. Docs. pp. 114, 185, Ireland, 
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Exeter.'—Quilibet liber homo diete civitatis secundum consuetu- 
inem ibidem in quolibet placito personali habebit certum diem re- 
ipondendi, ad quem diem sie prefixum potest facere defaltam et deinde 
istringas versus eum adjudicari debet. 


Every freeman of the said city, according to the custom there, 
shall have in every personal plea a fixed day on which to answer, at 
which day thus fixed he may make default, and then a distringas 
shall be adjudged against him. 


Winchelsea, cap. 302—En cas qe aseun frank homme se playnt 
d'altre frank homme et vient en court par [sic]? somounz ou par 
[sic]? attachement et la partye demaundaunte vent counter vers luy, 
cely q’est empledé poet delayer mesme le jour par cez parolez, ‘ Sir 
mair, vouz pleyse saver que jeo suy frank homme et ne su|y] tenuz 
mayntenant de respondre a la partye par encheson que jeo n'ay 
summonz n'attachement devant cest jour a estre devers luy en cest 
court, par quant, Sir, jeo demaunde mon frank [somons et]* delayez 
come frank homme doyt aver en cest court.’ 


No translation is supplied, as the next entry is an English 
rendering. 


Hastings, cap. 36, $ 1. —Of ple withouten somans. In plee withowtyn 
somans, yf a freman complayn on an other freman & the defendaunt 
comethe in courte wythouten a somans or attachement and the partie 
playntyff wyll declare agaynst the defendaunt, the defendant may 
delaye that daye by these wordes, ‘Syr bayle, pleaseth itt yow do 
understond I am a freeman, & am not bounden by privelage to 
answere the plyntyff in courte mayntenaunt, by encheson that I have 
nother somons ne attachement before the daye to be here in courte 
agaynste the playntyff. For the which I ask my free somans & 
delayes as a freman ought to have in this courte.’ 


Fordwich, cap. 64.°—Ubi defendens faeit primo defaltam, adjudi- 
eabitur quod distringatur extra, et licet venerit ad diem illum 
sequentem et summonicionem postulaverit racionabilem non € habebit, 
quia venit per distriecionem. 


' 1 Izaacke’s Exeter, p. 64. evidence of the following sentence and 
' 2 Also similarly in Fordwich, cap. 60, of the Hastings version ;' sce below. 

§ 1; Sandwich (Boys), p. 458, and Rye, 1 Omitted in MS. 

cap. 89. 5 Sandwich (Boys), p. 454. 


6 
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Where the defendant makes default a first time, it shall be ac 
judged that he be distrained outside his house, and although 
should come on the day following and demand his reasonable fre 
summons, he shall not have it, because he comes by distraint. 


Sandwich.—Et si ipse defendens nichil habeat infra libertatem 
per quod possit distringi ad veniendum ef venire noluerit per sum- 
moniciones, nichil poterit ulterius fieri, quia inanis? est actio ejus 
quam excusat inopia debitoris. 


And if the said defendant have nothing within the liberty whereb 
he can be distrained to come, and will not come by summons, noth 
further ean be done, for that action is vain which the poverty of the 
debtor exeuses. 


Hythe, cap. 27, §1.—Item en plee de dette, le playntyf trovera 
plegges a pursuer sa pleint, si le defendaunt seet frank y serra somouns, ' 
et si forens distreint.? 

In a plea of debt, the plaintiff shall find pledges to prosecute his 


plea, and if the defendant be free there shall be summons, and if he 
be foreign, distraint. 


Cinque Ports Custumal, cap. 24.— The sayde sergiante shall after 
that, before the next courte whensoever he maye speak with the said 
freman, geve hym somons . . . and thesayde sergeante shall not go into 
the dwellyng house* of the sayde freman to give hym no somons 
butt in the kyngs heighe streate or in the churche or churche yeard 
or any other fremans house if the dores stand open, or anye man nott 
fre open or shutt, so it be nott locked or barred.* 


Hedon.°—Also it is ordeynnyd and accustomed that the bailifes 
shal not goo over thre severall tymes for anye rentes or other dewties * 
that they be charged with, except they destreyne other the bodies or 
goodes of ther debtores and set theym in preson tyll they be paide. 


1 Boys, p. 444. 
2 Magis in Boys’s version, but the 


old English translation of Cotton MS. . 


Julius B. v. has ‘idle.’ 

? Lydd, cap. 24, allows free summons 
also to a man ‘nat free resceant,’ pro- 
bably a resident non-burgess. On distress 
as compared with attachment see below, 
p. 182, on the Sandwich rule which for- 
bids distress by a horse in a debt case, 
because this amounts to an attachment. 
Cf. Fordwich, cap. 50. 


* At Beverley it was ordered that 
the burgess must be summoned in his 
own house. Seld. Soc. xiv. p. 9. 

> The next chapter deals with proof 
of summons. If there are no witnesses, 
the serjeant’s sole oath suffices and the 
freeman will be fined 3s. 4d. If the 
serjeant’s oath is proved false, he will 
be set on the pillory and banished. 

" Boyle’s Hedon, App. p. lxxiv. 

7 dewties = debts, 
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(83) PLEDGES OF PLAINTIFF AND DEFENDANT. 


To force a Denizen to find Pledges. 


Cork, cap. 10.—Si denzein qi doit estre attaché ne voet pleges 

ir, ou maliciousement dit q'il ne poet pleges trovoir, ou qe asez 
- tempes com est avaundit! [ne les poet avoir ?], eand rienz dount 
tre destreint de venir a la court, si le serjaunt lui trove hors de sa 
isoun, il lui comaundra q'il lui sui taunqu'il eit sourté de lui, 
t s'il defuit? du serjaunt, ove heu e crie le serjaunt luy preigne e 
smen a gaoler de la cittó e en la gard de gaoler demorge celui qi 

it estre attaché, taunque il eit trové plegis de venir a respondre del 
orcement e du princepal. E si tiel denzein soit en sa mysoun quant 
le? serjaunt luy demaundra q'il ne yesse point sa maison, avaunt surté 
trové de venir a la court a respondre au pleintyf qi se pleynt de luy, si 
noun en la compagnie le serjaunt, [et s'il] demorge pur plegis trovoir, 
et si tiel denzein aille hors de sa maison encontre defence a plus tost 
qe le serjaunt lui troesse aprés, [il poet] demaunde[r] plegis de lui e puis 
outre, com est avaundit, a respoundre par ceux plegis del forcement 
e du principal. Meym la ley soit tenu de denzeinz qi deyven|t] estre 
attaché et ne porrount trovoir plegis. : 


If a denizen who ought to be attached will not find pledges or 
maliciously says that he cannot find pledges or that he cannot have 
them quickly enough, as is aforesaid, and having nothing whereby 
he can be distrained to come to the court, if the serjeant finds him 
outside his house, he shall command him to follow until he has 
surety of him, and if he escapes from the serjeant, with hue and cry 
the serjeant shall take him and lead him to the gaoler of the city, 
and in the keeping of the gaoler he who ought to be attached shall 
stay until he has found pledges to come and answer both for the 
deforcement and for the principal plea. And if the said denizen be 
in his house when the serjeant orders him not to leave his house 
except in the company of the serjeant, until he has found surety to 
come to court to answer the plaintiff who pleads against him, and if 
i he delays to find pledges, and if he goes out of his house contrary to 
the order, as soon as the serjeant finds him, he can demand pledges 
of him, and then further, as is aforesaid, to answer by these pledges 
for the deforcement and for the principal plea. The same law holds 
of denizens who ought to be attached and cannot find pledges. 


l 1 MS. has euaundit, apparently re- ? MS. du sut (with short s). 
peating avaundit (of which the v has 3 MS. la, 
three strokes) by mistake, 


LA 
LI 3 


1339 
(about). 


1339 


(about). 


15th 


century. 


15th 


century. 


15th 


century. 


96 BOROUGH CUSTOMS 














To force Strangers to give Pledges. 


Cork, cap. 14.—En droyt des estraunges qi deyvent estre attac 
qi ne voiellent plegis trovoir, si il ne voiellent meintenaunt respond 
le serjaunt de la citté luy commaundra de part le roi q['il] | 
gui, e ne alle point de luy taunque il eit trove pleggis, et si tele estraumy 
se defuit du serjant, le serjant ove heu e erie le prendra e le mene 
taunque a gayoler de la cité, et là demora tantque il eit trové plegis a 
respoundre dil deforcement et de principal ou qy voile respoundre. 


As for strangers who ought to be attached and who will not fir 
pledges, if they will not at once answer, the serjeant of the city shal 
command the stranger on the king's behalf to follow him, and not to 
leave him till he has found pledges ; and if such stranger flees from 
the serjeant, the serjeant shall take him with hue and ery and lead 
him to the city gaoler, and there in gaol he shall stay until he has 
found pledges to answer for the deforcement and the principal plea, 
or will answer himself. 


Pledges of the Prosecution. 


Fordwich, cap. 68.—Et si liber queratur de aliquo libero in placito 
baterie vel transgressionis, habeat plegios ad prosequendum vel per 
vadimonium aut per fidem; si pauper est attachiari debet [defen- 
dens]. 

And if a freeman is impleaded by a freeman in a plea of battery 
or of trespass, the plaintiff shall have pledges to prosecute by gage or 
faith ; if the defendant is poor he ought to be attached. 


Dover, cap. 26.—And it is to understande that the baylle shall take 
sewerte of all pleynts till he do execucioun ayens the defendant, that 
is to say plegges or gagys, and yif he have nother gage ne plegge the 
baylly may receyve hys fey for sewrtye. 


Winchelsea, cap. 26. —En chescun plè de dette, covenant enfraynt, 
et chatell detenuz, soit il entre privé et enstraunge ou deux estranges 
ou deux privés, le bailyff prendra pledges de pursure et s'il ne poet 
trover plegges mettra gage, et s'il n'eyt gage ne plegges, mettra sa foy 
sur la verge et son jour luy serra doné de pleder. 


No translation is supplied, as the next is an English rendering. 


' As to ‘ faith on the rod,’ the Stab- ? Defendens is added in Sandwich 
eid of the Cinque Ports, see below, (Boys), p. 455, 
p. 97, note 1. i 
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re, cap. 35.—Item in plea of debt, covenant broken, chattels 
lden, and so of others, the mayor’s sergeant, as well of the in- 

within the franchises of Rye as of them dwelling within the 
and the bailiff and his serjeant of the foreign strangers, shall 
of the party pleading pledges to sue his plea; and if he can find 
dge, he must put some gage, and if he have no gage or pledge, 
be of the franchise, or of the ports, he shall put his faith and 
1 upon the mayor's mace; but if he be a foreign stranger, he 
| put his faith and truth upon the bailiff’s rod! to pursue his 


Pledges of the Defendant, free and unfree. 


Lydd, cap. 35.2—De placito transgressionis. Also it is used in ple 
trespasse every freman & nat fre resceaunt shalbe attachid & 
t to boroughis without any puttyng in stokkes or iryn or in prison, 
his borowes be redy him for to borow & for to answer the party 
yniyfin court; & if he make defawte he be put in ward without 
any borowes as the baylif will answer for him to the party. 

Cap. 36.—De arresto. Also it is ordeyned that every straunger 
not free shalbe arested by his body in all manner of accions and 
livered to suche borowe as the baylif will answer for him to come 
) the barre and answer to the party playntif, if the party playntif 
ill him ehalange; and if the foreseid not free make defawte, than 
the playntif may charge the [baylif] that he deliver him to such 
legges? as he wyll answer as above seyd, then be the same plegges 
amerced att viii.d. the first court day and have a daye to brynge in 
the principale att the next court, or els they to answer as‘ the 
i rincipale party schuld do, yf they wyll; and in case the principall 
party appir not, nother his borowes answer for him in his sted att 
he secund court, than be he amercyd att xvi. d., and so every court 
day dowbyll, unto the principale party appier or his pleges answer 
lor him to the party playntif. r 


* The Stabeid: cf. Sandwich (Boys), Romney (1498), Lyon’s, cap. 24. 
P 444, where ponatur per fidem is in 3 4.6. ‘better pledges: cf. Rye, cap. 
the old English translation of Cotton 34, for a similar statement, and Dover, 
IS. Julius B.v.,‘lay his treuthe upon cap. 22. On the first occasion two, on 
“tie yard.’ Cf. Selden’s Fortescue (1616), the second four pledges. 
p. 145. 4 MS. repeats as. 
* For these two chapters see also 


YOL. I, H 
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Responsibility of Pledges. 


Northampton I. cap. 22.' — De debitore et suis plegiis. Nullus pot 
capere namam super plegios donec debitor se deficiat. 


Of the debtor and his pledges.—No one can take distress frc 
the pledges until the principal has failed. 


Portsmouth, cap. 24.—Also if any parte playntyff be cast, 1 
borows must pay costs and damages. 


Leicester.. —De plegiage et de maynprise. E pur ceo ke avent acune 
fiez ke un homme se pleint de un altre de grant quantité de dette 
de gref trespas, e celi de ki se est pleint ne seit mie asez justi 
par teres ne tenemenz ne par altre chose ke il ad en la vile a une fiez, 
vent e meine chatels en la vile, e est par ceus chatels destreint a sei 
justiser e face deliverer ces chatels par plegges ou meinpernors a venir 
e a estre a dreiture, puis lest ses plegges ou ses meinpernors en cure, 
e se sustret eli e ses biens, ke nule destresce sur li ne put estre trove 
E pur ceo ke les plegges en tel kas soleyent fere lor pés vers le ba 
de un sis deners ou de duzze, de ceo ke eus ne le avoyent mie si 
eum els le pleivirent ou meinprisent, e par taunt passerent quit, e le 
pleintif perdi issi sa dette ou ses amendes ke aver dust: sur ceo est 
purveu en tel cas si destresce seit deliveré par pleggage ou meinprise 
de acuni, si celi ki est replevi ou meinpris ne vegne a sei justiser cum 
fere deit, seient ses plegges ou ses meinpernors destreint a aver le 
avaunt, si eus le puissent aver, e seyent en la merci pur ceo ke eus 
ne le aveient mie, si eus ne se puissent par resnable enchesun sauver, 
e dunk a meins eyent la chose avaunt ke par lor plevine ou lor mein- 
prise fu deliveré, ou la value. 


- 
Ira 
J 


Of pledging and mainprise.—Because it sometimes happens that 
a man sues another for a great quantity of debt or for grievous 
trespass, and the person thus impleaded, not justiciable enough by 
lands or tenements or by other goods that he bas in the town at one 
time, comes and brings chattels into the town, and is distrained 
by these chattels to come to justice, and causes his chattels to be 
delivered by pledges or mainpernours to come and stand to right, and 
then leaves his pledges or mainpernours in charge, and withdraws 
himself and his goods, so that no distress can be found upon him: 
And whereas pledges in that case were wont to make their peace 
with the bailiff for a sixpence or a shilling, for that they had not got’ 


; * Not in the French or English ver- ? Records of Leicester, i. 159 sq. 
sion, 
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him there, as they pledged and mainprised, and so they passed qui 
and the plaintiff lost his debt or the amends which he ought to 
have: For this it is provided that in such case if distress be delivered 
by pledge or mainprise of any one, if he who is replevied or main- 
prised does not come to justify himself as he ought to do, let his 
pledges or his mainpernours be distrained to produce him, if they 
can, and let them be in mercy because they have not produced him, 
unless they can save themselves by reasonable excuse, and then at 
least let them produce the chattel which was delivered by their 
plevin or their mainprise, or its value. 


Waterford, cap. 14.—[Plalynte [attac]hier. D’autre part si nul 
homme ou femme doit aver sa somonche einz ? conveient qe chelui qi 
a doné gage soit a chascun hundred, et de che trouvera il pleges se il 
ne soit par favour des baillifs; et se il face defaute, lui ov ches? pleges 
seront en la merchie. 


Attachment of plea.—Furthermore if any man or woman ought to 
have his summons, then it is proper? that he who has given gage 
should be at every hundred and find pledges of this, unless it be 
[excused] by favour of the bailiffs; and if he make default, he and 
his pledges shall be amerced. 


Pledge’s Responsibility for Debt. 


Waterford, cap. 107.—De l'argent enprompté. D'autre part, si un 
homme de la cité emprompte del argent d'un autre estrange a un 
certayn jour e ne paie noiant cel argent au jour assigné, e soit enpledé, 
issint q'il trove pleges d'aler en cel pais là où chelui est qi l'argent lui 
presta de faire soun asseez, e per cas soit occis en chiminant ou mort 
par sodeine mort e avant qe le jour vendra, le pleges sunt quites a re- 
menaunt. 

Concerning borrowed money.—Furthermore, if a man of the city 
borrows money from an outsider to be paid by a certain day, and pays 
none of that money on the day appointed, and is impleaded and finds 
pledges for his going into that country where the man dwells who 
lent him the money, to make him satisfaction, then, if perchance he 
is killed on the way, or dies suddenly before the day appointed, the 
pledges are quit for ever. 


Waterford, cap. 111.— D'autre part si un homme soit autre plege [et le 
plege]* profre soun gage a chelui a qi la dette est duwe, il ne prendra 


1 No title in Dublin MS. 3 ches = ses. 
? The sense is not good, and there 4 See note 1, next page. 
seems to be some corruption of text. 


1300 
(about). 


1300 
(about). 


1300 
(about). 


1476. 


1562. 
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poynt si beal ne lui soit, mais le plege tendra [le gage]! vers lui 
paiera a l'autre de ses ? deniers [demeynes *]. 


Furthermore, if a man is the pledge of another and offers his gag 
to the creditor, the ereditor need not take it unless he likes, but the 
pledge shall keep the gage for himself and must pay the creditor w ith 
his [the pledge’s] own money. 


Lydd, cap. 65— Also it is used that the borow* of every party 
shall not answere in court ayenst him that he is bound to, as long as 
the principale dettur is sufficient in the fraunches that det to pay or 
covenant for to hold. 


Kilkenny. Rothe’s Register, f. 117b.—Item where much varience 
chanced betwene sundry persones suing one against another in court by 
reason of severall declarations made in one action against the suerties 
of any man being sued before the portreife in the towne court, where- 
by the plaintifs were more delayed from the recovery of their actions ; 
itis therby enacted . . . that one & entier declaration may be told to every 
of their suerties or them bothe as to the principall himself without 
abating the plaint for that cause, & that the execution uppon all 
recoveryes be had against the very principall & his suerties, that none 
of the suerties at the moste shall not be answerable to no more then 
the one half of the duty ? which is recorded, if the other suertie or the 
principall himself have sufficient goods within the towne or franchise 
to satisfie the residue, being the other half. Otherwise such of them 
as shall fortune to be in execution to satisfie the whole recovery. 


Lancaster, cap. 45.— If any freeman become pledge or mainpernor 
for any person upon arrest, he shall answer to the action and stand 
charged with the whole matter till judgment to be given, without fraud 
or delay ; and imediately upon judgment given, yf the party defending 
be in the tolbooth, then the balyves to stand charged with the matter 
or debte and the surety discharged. But yf so be the party defending 
be not present at the giving of judgment, then the surety. 


‘ Supplied from the Dublin version ; 
tendra, fut. of tenir. The supposition 
is that the debtor has given a gage to 
the pledge. 

2 MS. ces. 

? In Lincoln custumal, eap. 18, a 
similar elause (the common law rule) is 
entered ; the passage stands at the end of 


a rule on the contribution by joint obli- 
gors, an English version of the French 
rule in Liber Albus, p. 206 (c. 1419), 
which enables a pledge who has been 
made to pay the whole debt to recover 
the shares due from the other pledges. 

4 borow = borh, pledge. 

> duty = debt, 
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Waterford Customs, cap. 15..—Also that when surties be taken of any 1574. 
man arrested, that the plaintif, if he recover, may, at his election, sue 
execution against the partie arrested or the surties, or against all. 


Forced Pledging. 


Bristol Charter, cap. 22.— Nullus burgensis cogatur replegiare 1188 
aliquem nisi ipse voluerit, quamvis sit super terram [suam] manens? (bout). 
No burgess shall be forced to replevy any one unless he chooses, 


even though he be dwelling upon the land of the man who wishes to 
be replevied. 


Waterford, cap. 72.—D'autre part nul homme ne femme ne serra 1300 
[plege] * pur son tenant qe pris soit pur felonie ou pur larecyne ou pur 5o"0- 
autre meffeit, si beal ne lui soit; e la merchie est xl s. e la moyté 
perdoné si le prud'omme prent & mayn chelui qi feloun est, e il 


escape. 

Furthermore, no man or woman shall be pledge for his tenant, 
who is taken for felony, larceny, or any other misdeed, unless he 
chooses ; and the amercement is 40s., and the half is pardoned if the 
prud’homme mainprises the felon and he escapes. 


Laws of the Burghis.°—It is to wytt that a burges aw to be borche 15th 
for his nyehtbar anis, twyse, thrise, qwhill he ony thing tyne® for century. 
hume,’ and fro thins feurthe he is nocht halding to be borghe for hime 
bot gyf he lyk of his fre wyll, and he aw to restour hime his tinsell? 
throw hime sustenyt. And the same law is to the bastarys, brewsterys, 
and flechewawrys,° that thai fyrst!? and trast!! thar nychtburs qwhill 
thai dell wyth sik lawbour,? and gef thai pay nocht thai sall be 
destrens;eit to pay, & fra thins furthe have na more [frist]. 


Proof of Promise to pledge. 


Exeter, cap. 30.—Si un home chalenge un autre par esscrit estre 1282 
plege un autre, bil put defendre cuntre le chalenjur si sun sel ne seyt (°t). 
sur le esscrit, par serment. 

! Hist. MSS. Comm. 10th Report, 5 Univ. Lib. Cambridge MS. Kk. i. 
part v. p. 335. 5, No. 4, f. 22b. The passage is in Frag. 


2 Also in John's Dublin charter of Coll. c. 1, and should have been cited 
1192, the Geoffrey fitz Robert group of from that source. 


charters of c. 1205, the Cork charter ¢ until he lose anything. 

of 1241, Chartae Hibern. p. 25, the 7 hume - hime, him. 

Wexford charter of 1317, ib. p. 47, and 5 tinsell = loss, forfeit. 

the Carrick-mac-griffin charter of 1490. ? bakers, brewers, and fleshers. 
3 etiam si de eo tenuerit in some 10 fyrst = frist, give credit. 

charters on this model. 1 trast = trust. 


* Omitted also in Dublin MS. 1? while they exercise such profession. 
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If one man makes a claim against another, as pledge of a 
by writing, he [the defendant] may well defend against the ela 
by oath, if his seal be not on the writing. 


(4 ATTACHMENT AND DISTRESS. 


How to enforce Attachment. 


1273. Yarmouth I. $ 1—-Purvou est ke si nul seit encuntre wage 
plege e attacher ! ne se voilleye, sun cors seit pris et mené a la pri: 
dek il eyt furni ce ke a dreiture appent. 

It is provided that if any resist gage and pledge, and will not 
attached, his body shall be taken and brought to the prison till 
shall do what justice requires. 


1345 Torksey I. cap. 30?--Et si [defendens] non habet unde et 1 
(about). vult se attachiare ad ballivum, ballivus debet levare hutesium sup 
ipsum et per ballivum et constabularios et alios homines ad fiden 
domini regis existentes debent eum capere et ponere in eippis tanquam 
legem non paciens, quousque vult se justificare secundum consue- 
tudinem ville. 


And if the defendant has nothing wherewith he can be attached, 
or will not let the bailiff attach him, the bailiff ought to raise the hue 
upon him, and the bailiff and constables and other men being of the 
faith of the lord king ought to take him and put him in the stocks as 
not patient of the law, until he will justify himself according to the 
custom of the town. 


Privileges of Time and Place. 


1086. Guildford*—§8i homo [Rannulfi clerici] in villa delinquit et diva- 
diatus evadat, nil inde habet praepositus regis. Si vero calumnniatus 
ibi fuerit et divadiatus, tunc habet rex emendam. 


If a man of Ralph the clerk offends in the town and escapes after 
being attached, the king's reeve has nothing thereby. But if he be 
impleaded there and attached, then the king has the amends. 


* The words e attacher, missing in tempts to distrain by the bailiff, before 
Cart. 56 H. III. (verso), are added in there can bea capias. A stranger is not 
Cart. 18 Ed. I. No. 86. summoned but attached in the first in- 

According to the Bristol Red Book stance, and then the procedure is the 
(1344), cap. 8, after a breach of attach- same. 
ment there must be summons (for a 3 D. B. i. 30. 
freeman), default, and three vain at- 
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ondon. Add. MS. IV. $ 2.—Si lom se claime al vescunte de deite, 
unte le! deit sumundre al husteng. Si il sursiet ke il n'i 
ge, si li deit om jugier le vie[l]z jugement. E quel est le vielz 
nent ? Se il meint en la socne le rei, prendre un nam de xl. sol. 
isier le par plege. E se il meint e[n] socne de iglise, u de barun, 
veskunte le deit guaitier el chemin le rei, e metre le par plege, kar 
est le vielz jugement. | 

If à man makes claim to the sheriff of debt, the sheriff ought to 
summon him (the accused) to the husting. If he neglects to come, 
then the claimant ought to be adjudged the old judgment. And 
what is the old judgment? If the accused stays in the king’s soke, to 
take a distraint of 40s., and release it by pledge. And if he stays in 
a soke of the church, or of a baron, the sheriff must lie in wait for 
him on the king’s highway, and put him in pledge, for that is the old 
judgment. 


London. Liber Albus, p. 69.— Vetus judicium processit primo die de 
melletis sine sanguine et de minutis debitis. De quibus ita solet esse 
quod accusati non solent attachiari nisi in medio vico et in via; quia 
non in domibus nec sub appenticiis. 


The *old judgment ' process is allowed on the first day for melley 
without bloodshed, and for small debts. And such is our wont that 
the accused cannot be attached except in mid-street and mid-way 
and not in a house or under a penthouse. 


Nottingham Charter?— (Omnes etiam qui ad forum de Notingh[am] 
venerint a vespere diei Veneris usque ad vesperam Sabbati non 
namientur nisi pro firma regis. 


Also any one who comes to the market of Nottingham on the 
evening of Friday to the evening of Saturday shall not be distrained 
except for the king's ferm. 


Northampton I. cap. 19, § L-——De modo namium capiendi? Nullus 
ballivus potest capere namam in domo probi hominis neque super 
stallis ejus pro aliquo planetu neque pro ullo debito nisi pro debito 
domini regis nisi per judicium quod pertinet ad coronam domini 
regis. l 
Of the manner of taking distress. No bailiff can take distress 
in the house of a prud'homme or on his stalls, for any kind of plea 
or debt except for the king's debt and except by a judgment which 
concerns the lord king's crown. 
* Bic; but query, for * l'eneupez ' ? roughs, Engl. Hist. Rev. xiv. 27. 


? For a list of other charters giving This chapter is not in the English 
similar privileges, see Ballard on Bo- and French versions. 


12th 
century. 


1122. 


1155-65. 


1190 
(about). 


1205-42. 


Originalof 
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Chard.—Concedimus preterea quod si lis aliqua forte dampnc 
infra ambitum mesuagii alicujus eorum emerserit, liberam habeaf 
potestatem adinvicem coneordandi, justicia nostra nullam exige 
inde consuetudinem vel emendaeionem donec burgenses in justi 
defecerint (nisi mortale vulnus in dampnum corpori intercurre 
vel eciam nisi,alter burgensium justicie nostre queremoniam fecerit 
salva in omnibus justicia regia et dignitate). 


We? have granted further that if any dispute, even though a grave 
one, should arise within the compass of the messuage of any one of 
them, they shall have free power to agree together, our justiciar having 
no power to exact any custom or amends until the burgesses fail to do 
justice (unless some one should be mortally wounded and in risk of 
death, or unless one of the burgesses makes complaint to our justiciar, 
saving in all things the royal justice and dignity). 


Portsmouth, cap. 28. . . . no man to be [a]restid nor trobled for no 
dette ne trespas but the trespas yn the seyd market (Thursday) tyll 
iii. aft[ir|noone be paste. 


Portsmouth, cap. 3.—Also no maner of areste be made to no maner 
of men nor to goodes but? the playnt be entred & sewerth[ies] 
[gi]vyn of burgeis, nor no goodes ne no man be aresteid yn no burges 
hows nor yn noo burges tenementte. 


Exeter, cap. 35.—Nul home ne put autre namer pur dette ne pur 
rente ke seyt venu al cunté ou al levé ou al maundement l'apostoille 
par ley de tere. 


No one may distrain another for debt or for rent if he has come to 
the county court, or to the muster, or at the command of the Pope,* 
by the law of the land. 


Waterford, cap. 42.—De distrinccione in camera. D'autre part 
serjantz de la vile devoient prendre names en sale e jamais en cambre, 
et si li serjant soit pris [en chambre, seit pris]° et bien batuz, [et]? 
jameis droiture n’aura, si ensi ne soit qe homme ou femme ne soit 
mesdisant vers le baillifs ou vers le maeir, e [si] il ou ele ne se veut 
castier, l'em doit prendre gage en sale e en chambre et partout. 


1 Either out of court or in the bur-  burgages, and thus obtain the fines 
gesses’ court, as the rest of the sentence therefrom. 


shows. 'The agreement out of court 2 Jocelin, bishop of Bath and Wells 
may be amicable (p. 89) or the result of 3 But = without or unless. 

feud (for assault without bloodshed) at * Apostoille = apostolicus. 
Manchester (p. 31). The lord’s officer 5 Added from the Dublin version. 


cannot attach for offences within the 


= aye 
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Of distraint in the chamber.'—Furthermore the serjeants of the 
town ought to take distraints in the hall and never in the chamber. 
And if the serjeant be taken in the chamber, he may be taken and 
well beaten, and he can bring no action, unless it be that the man 
or wife were abusive towards the bailiffs or towards the mayor, or if 
he or she would not submit, then distress may be taken in hall and 
chamber and everywhere. 





Manchester, cap. 26.—1tem si aliquis alium vulneraverit in burgo, 
prepositus debet attachiare eum, si inventus fuerit extra domum suum 
per vadium et plegios. 


If any one has wounded another in the borough, the reeve ought 
io attach the offender by gage and pledges if he be found outside his 
house. 


Torksey II., cap. 7.—Nec nullus ballivus nec aliquis alius debet di- 
siringere aliquem burgensem in domo sua nec intrare ad faciendum 
districcionem pro aliquo debito vel merciamento nisi pro debito 
domini regis et pro le xl. s. predictis.? 


And no bailiff nor any other ought to distrain any burgess in his 
own house, or enter it to make distraint for any debt or amercement 
except for the lord king’s debt and for the 40s. abovesaid. 


Waterford Acts and Statutes, cap. 18.—It was ordayned that what- 
| ever man is fugitif for dette & goeth into a fremanis house, if he 
| mayntaigne, withholde, or hide him, by him or by his wife, that then 

the party actionit shall chearge the goodman of the house with as 
much goods as the fugitif owithe, els to delyver the man. 

Cap. 82.—If ony freman or citsaine of the said citie or suburbes 
be fugitif & absent & kepe him within his house to shonne attach- 
ment or areste, for all actions that [are] att sute off the party, the 
serjaunt shall sompne ony suche att his house, whedre he be within 
or noo... if he appere not the thirde day? in courte, then he 
shall forfette his francheis & liberte & after to be arestid within his 
house. 


Montgomery, cap. 116.— De burgensibus in burgo residentibus non 
arrestandis. Kt utimur quod nullus de comburgensibus nostris 
residentibus in burgo nostro predicto, qui habent tenementa seu 
redditus super feodum domini regis infra burgum seu infra libertatem 
ejusdem, erit arrestatus nisi fuerit antea indictatus vel cum manuopere 


! The room reserved for the use of ? 4.6. a fixed composition from the 
the master and mistress, the sitting-room borough as a whole, paid to the lord. 
and bedroom combined. ? ae. the third court day. 


1301. 


1345 
(about). 


1449. 


1471-2. 


1486. 


1562. 


March 21, 


1569. 


1339 
(about). 


. man in the house of any free inhabitant of that town, unless for 
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captus. Sed utimur si aliquis [sit] de comburgensibus qui tene 
tenementa libera sub rege vel domino infra dietum burgum seu ej 
libertatem, debent respondere ad placita comburgensium sive gi 
attachiati sive non, si sint summoniti. Quia tenementa respondebt 
de condempnacionibus et execucionibus et arreragiis sive amereia 
mentis quibuscumque. 


Concerning the freedom from arrest of burgesses residing im th 
borough. And it is our wont that none of our burgesses residing in 
our aforesaid borough, who have tenements or rents upon the lord 
king’s fee within the borough or the liberty of the same, shall be 
arrested unless indicted or taken with the mainour. But it is our 
wont that if there are any of the comburgesses who hold free tene- 
ments under the king or the lord within the said borough or the 
liberty of the same, they ought to answer to the pleas of the com- 
burgesses, if they are summoned, whether they be attached or not. 
For their tenements will answer for the sums in which they are 
condemned, and for all executions, arrearages, and amercements 
whatsoever. 








Lancaster, cap. 25.—Also that the sergeants shall arreist no persone 
beinge a straunger for hys debte within a freeman’s house without 
lycence. 

Cap. 26.—Also that the serjeants shall arreist no personne within 
the precincts of the fayres for no olde debte or matter, treasons and ` 
fellonies excepted, but they may arreist for bargaynes made in the 
same fayres and to bringe the parties before the maior or his deputie. 


Carrickfergus.'—No person shall arrest or cause to be arrested any 


treason or felony, so long as he shall be or remain in the house. 


Daylight Attachment. 


Cork, eap. 20.—[ A ]ttachementz de gentz porroni estre faites totes 
houres quaunt eus de sales sount cominaliment overtz, et nomement 
de ceux qe par nus veignent en ville et vient? de issir avaunt jour 
pour eschuer pleintis; et totes houris deit home prendre atachablis 
en plé de coroune s'il soient flechisaunz ; et auxi de nut com de jour 
deit home destreindre ove lumer par bone tesmoygnenanz pur lez 
dettis lez roys et lez dettis la commenalte de la dite cité et pur dettis 
et damage recoverés è en court, et pur arester beins pur pleint là oue 


* Cal. Pat. Rolls Eliz. (Ireland), p. * MS. et vient repeated. 
610. > MS. recov’. 
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home de nut esloygne sez bienz et de jour ne poet nul destrés estre 
trové de luy. 


The attachments on people can be made at all hours when the 
doors of halls are commonly open,! and especially on those who come 
at night into the town and come to go out again before daylight to 
avoid pleas. And at all hours attachable persons can be taken in a 
plea of the crown if they who -ought to be attached are found fleeing 
away. And at night as well as by day à man may be distrained by 
artificial light by good witnesses for the debts of the king and the 
debts of the community of the city, and for debts and damages 
recovered in court,? and to arrest goods on a plea (pending), when a 
man seeks to eloign his goods so that by day no distress can be taken 
from him. 


Cork, cap. 21.—E quant as gentz quiveignent a counté, los pleintyfs 
e ceux qi ount lour besoignes esplettés vers la [sic] roy en counté ou en 
quilet ? deyvent estre attach|e|z as pleintes deinx la franchisce. 


And as for the people who may have come to the county-court, 
the plaintiffs, and those who have finished their business with the 
king in the county-court or in the rear-court,? may lawfully be 
attached to plaints within the franchise. 


Dover, eap. 29, § 1—Also they cleyme that the baylly shall make 
none arrest ne none attachement after the sonne restyth till the sonne 
aryse but for mayntenyng of the peas; but yif any felon be or any 
dystorbour of the peas that tyme, the mayre with ony of the jurez 
and hys sirgeants sholde arreste them and holde hem in pryson till 
on the morowe that the sonne be up, and that * they shall delyver hem 
after that the pleynt be made. 


Irishtown, f. 27.—Noe free inhabitante dwelling within this meeter 5 
land shall be arrested or committed to jeyle from sunsett to sunrise, 
excepte it be uppon the kings or queens or counsellis ê cause, excepte 
it be for a contempte don to the officers. 


1 ie. by daylight. 

? Where judgment has been given, 
the distress is rigorous and can be taken 
at any hour. 

3 quilet = collecta = retrocomitatus, 
the assembly held after the county court 
for the collection of the king's debts; cf. 
Statute of Westminster II. c. 89. Mr. 


James Mills, deputy keeper of the Record 


Office, Dublin, has met with collecta in 


the sense of retrocomitatus in Irish 
rolls. 

* For than, then. 

* Mitre land, land of the bishop of 
Kilkenny. 

56 Counsel = the king's council. 


1339 
(about). 


15th 
century. 


1566. 


1277. 


. defautes saver par dire ke il fu hors de vile e ren ne saveit del plai, 
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Simple and Grand Distress. 


Leicester.—.4  distresse faire.  Enprimes pur ceo ke quant 
houme se fu pleint de un altre de dette ou de trespas, demi an ou 1 
an enter passa sovent avaunt ke il poei& mener sun adversaire a re 
puns, partie par fieble destresce de baillifs, e pur ceo ke eus muscere 
lor ehoses en chaumbres ou ailors ke hum ne lor poeit destreindre, e 
ausi pur ceo ke eus passerent saunz amerciement de lors defau 
En amendement de ceste chose est purveu quant un homme se pleint 
de un altre reseaunt en la vile en sa absence de dette ou de chatels a 
tort prises ou detenuz, seit celi de ki il se est pleint soumuns par 
tesmoinage de dous veysins de estre a la procheine curt a respundre. 
E sia cele curt ne vegne, seit fet une simple destresce sur li, dek il 
se atache par pleggis de estre a l'autre curt; e si il trusse pleggis e 
ne vegne pas ou si il ne voile pleggis trover, seit comaundé a des- 
treindre de estre a la terce curt par la grant destresce par quanqe 
hom trove del soen dedenz mesun ou dehors, issi ke si il face muscer 
ou enelore ses biens, en chaumbre ou ailors, le baillif, par veue de les 
veisins, se face entré par tut a li destreindre dekataunt k'il se justise ; 
e s'il ad trové pleggis de venir, seient les pleggis en la merci pur ceo 
ke els ne le aveient mie a lor jor, si eus ne puissent mustrer resnable 
enchesun pur quei eus ne le aveyent mie. En mesme la manere seit 
fet en plai de trespas quant a destresces, més ke tut a de primes seit 
mis par pleggis. 

Puis quant le defendaunt ad fet defautes issi k'il vent par la grant 
destresce ke seit issue sur li, seit en la mercie, s'il ne puisse ses 


ou ke il fu desturbé par altre achesun resnable, e ceo voille averrer. 


To make a distress.—In the first place, because it happened that 
when a man has impleaded another for debt or trespass, half a year 
or a whole year often passed before he could bring his adversary to 
answer, partly by reason of the feeble distress of the bailiffs and 
partly because men hid their goods in rooms or elsewhere where no 
one could distrain them, and partly because they escaped without 
amercement of their defaults: For amendment of this, it is provided 
that when a man impleads another resident in the town, in his absence, 
for debt or for chattels wrongfully taken or withheld, let him whom 
he impleads be summoned, by witness of two neighbours, to be at the 
next court to answer: And if he come not to that court, let a simple 
distress be made on him until he be bound by sureties to be at the 


' Records of Leicester, p. 151. 
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next court, and if he finds sureties and does not come, or if he will 
not find sureties, let order to distrain be issued to make him attend 
the third court by the great distress, by whatsoever may be found of 
his, within his house or without: So that if he causes his goods to be 
hidden or shut up in a room or elsewhere, the bailiff by view of the 
neighbours may enter everywhere to distrain him until justice shall 
be done: And if he has found pledges to come, let the pledges be in 
mercy for that they did not have him [in court] on the day appointed, 
unless they can show reasonable excuse why they did not have him: 
In the same way let it be done in plea of trespass as to distresses, but 
so that everything from the first shall be done by sureties. After- 
wards when the defendant has made defaults so that he comes by the 
great distress which is to be issued against him, let him be amerced, 
unless he can save his defaults by saying that he was out of town and 
knew nothing of the plea, or that he was hindered by other reasonable 
cause, and will aver the same. 





A Burgess may not distrain a Burgess without Official Sanoction.! 


Neweastle-on-Tyne, cap. 2.—Super burgensem non potest burgensis 
- pamum capere sine licencia prepositi.? 


A burgess cannot distrain a burgess without the reeve's licence. 


Bury, cap. 7.—Si quis prestiterit suam pecuniam alicui infra vel 
extra villam et non poterit eam habere ad terminum statutum et hoc 
fuerit recognitum, in ipsa villa accipiet namam pro ea.? 


If any burgess should lend his money to any one within or with- 
out the vill and cannot recover it at the appointed term and this is 
recognised [or confessed], he may take distress in the vill for the 
money lent. 


Leges Quatuor Burgorum, cap. 44.—Nullus burgensis capiet namum 
alicujus burgensis, sed veniet ad domum suam cum bedello et ponet 


1 The general licence to take distress 
for debt is in many borough charters, 
e.g. Henry I.’s London charter, and Pem- 
broke charter, cap. 10, John’s charter to 
Dublin, cap. 11 (1192), Thomastown 
charter, cap. 8, and Kilkenny charter I. (c. 
1202), John'scharter to Dunwich, cap. 1, 
the Searborough claim, cap. 15 (1348), 
Carrick-mac-Griffin (1500), cap. 14. The 
Tenby charter, cap. 6, gives the burgess 
leave to distrain for ‘clear debts’ upon 
the principals or the pledges (to exclude 
withernam,see below, p.119, and mutual 
responsibility, see below, p. 115). In 
the Hundred Rolls, i. 107, the men of 


Holderness complain against the men of 
Od (Ravenserod) that they distrain for 
debts ‘as in a borough. Silas Taylor 
(Gavelkind, p. 110) says that the men 
of Archinfield might ‘arrest’ for any 
sum. 

? So also Leges Quatuor Burgorum, 
cap. 4. Wearmouth (1154-95), cap. 2: 
Burgenst cum burgense namiare non 
liceat (and as above). 

3 In 1264 (Pinchbeck Register, t. 26) 
the convent accused the burgesses of 
distraining for debts ‘non recognitis ' 
without the bailiffs leave. See below, 
p. 118. 


1100-35. 


1121-48. 


1270 
(about). 


1201. 


1300 
(about). 


1100-.35. 
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ei diem ad primum placitum ut veniat sibi responsurus si debit 
reddere noluerit. Quod si ad diem statutum non venerit, erit in fo 
facto et citabitur ut veniat ad proxima placita responsurus, et 
deinceps. E 


No burgess may distrain another burgess [without -— ! 
must firs& come to his house with the beadle and set him a da 
the next moot that he shall come to answer him, if he will not p 
his debt. And if he should not come on the appointed day he sha 
be in forfeiture,! and shall be cited to come to answer at a ne: 
moot, and so on. | 


Ipswich, cap. 42.—Item nul burgeys de la vyle ne destreygne autre 
burgeys de meyme la vyle de l'autorité demeyne pur trespas q ill ly 
eyt fait, ne pur dette q'il ly deyt, més se pleygne a les baillifs de |: 
vyle en fourme de ley. 


No burgess of the town may distrain another burgess of the same 
town of his own authority for trespass done or debt due, but must 
complain to the bailiffs of the town in due form of law. 


Waterford, cap. 37—De justo namio. D’autre part nul homme 
ne [na]mira jamais sans congié des baillifs e se il fait, il est en la 
merchie de xii. d. 


Of just distraint.— Furthermore, no man shall ever distrain with- 
out the bailiff's leave, and if he does so, he is amerced 12d. 


The Burgess may distrain his Foreign Debtor without Official 
Sanetion. 


Newcastle-on-Tyne, cap. l.— Burgenses possunt namiare foris 
habitantes infra suum forum et extra et infra suam domum et extra, 
et infra suum burgum et extra, sine licencia prepositi, nisi comitia * 
teneantur in burgo et nisi in exercitu [regis] sint vel custodia castelli.° 


Burgesses may distrain out-dwellers both within and without 
their market, within and without their houses, within and without the 
borough, without the bailiffs leave, unless the out-dwellers are in 
the borough for the purpose of the county court, the king’s army, or 
castle-ward. 


1 In a fifteenth-century version (MS. commercia vel nundine. 
Kk. i. 5, Univ. Lib. Cambridge) this ? See below for other Scottish excep- 
runs, ‘ and salbe attacheit againe.’ tions. 

* Leges Quatuor Burgorum, cap. 8, 
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"Wearmouth, eap. 1.—Quod liceat eis namiare rusticos et ceteros in 
rure habitantes infra burgum suum, si eis debita debuerint, sine 
icentia prepositi sui, nisi forte ibi ab episcopo! vel vicecomite vel 
oneseallo missi fuerint ad negotia ipsius episcopi facienda. 


That it is lawful to the burgesses to distrain villeins and others 
dwelling in the country, within their borough, if they owe debts to 
the burgesses, unless perchance they be sent into the borough by the 
bishop, or sheriff, or steward to do the bishop's business. 


Pontefract, eap. 20.—Si forinsecus debitum debuerit alicui bur- 
gensium, licet ei omni die septimane capere namium super illum sine 
licencia pretoris nisi in nundinis Sancti Egidii. 

If a foreigner owe a debt to any burgess, the burgess may distrain 


him any day of the week without the reeve’s licence, except at the 
time of St. Giles’s Fair. 


Egremont, cap. 20.—Item si aliquis burgensis vendiderit res suas 
alicui non burgensi et ille noluerit reddere, licet [e]idem burgensi 
eapere namium suum intra burgum sine alieujus licencia. 


If a burgess sells his goods to one who is not a burgess and the 
buyer refuses to pay, it is lawful for the burgess to take his distress 
within the borough without anybody’s leave. 


Chester, cap. 3— Et quod si civis in civitate predicta de catallis suis 
unquam comodaverit, liceat ei namium capere in ipsa civitate pro 
eatallis suis recuperandis sine licencia postulata a vicecomite vel ab 
aliis ballivis meis.? 


And that if a citizen lend his chattels in the aforesaid city at any 
| time, it shall be lawful for him to distrain within the said city to 


recover his chattels without asking leave of the sheriff or any of my 
bailiffs. : 


Salford, cap. 13.—Item burgenses possunt namare debitores suos 
pro debitis suis in burgo si debitor cognoverit debitum, nisi sint 
tenentes de burgo. Catalla burgensium non debent namari pro 
alieujus debito nisi pro suis propriis. 

The burgesses may distrain their debtors [without leave] for their 


debts in the borough, if the debtor acknowledges the debt, unless the 
debtor is a burgess tenant. The chattels of burgesses cannot be 


' The bishop of Durham, grantor of The rule is not limited to distraint on 
this chartered right. foreigners. 
2 Bailiffs of the Earl of Chester, 


1154-95. 


1194. 


1200 
(about). 


1181- 
1232. 


1230 
(about). 


1270 
(about). 


1282 
(about). 


1291. 


a sun sed, et si il ne vent, par nam destre[int ]. 
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distrained for the debt of another, only each burgess's chattels for | 
own debt.! 


Leges Quatuor Burgorum, cap. 32.—Quilibet burgensis pote l 
namum capere a forinseco infra burgum pro debito suo infra domum et 
extra domum. 


Every burgess can take distress for his debt from a foreigner 
within the borough, within and without the house. 


Cap. 54, $ 1.—8i stallangiator? debet aliquod debitum burgensi, 
bene licet burgensi capere namum suum ubieunque invenerit illum 
infra villam de rebus suis propriis. 

If a tenser 2 owes any debt to a burgess, the burgess may distrain 
him wherever he may find him, within the vill, by goods that are his 
own. 


Cap. 33.—Sunt quatuor impedimenta propter quod namum non 
debet capi. Scilicet si dominus ejus fuerit in exercitu domini regis, 
vel fuerit in castello domini regis ad custodiendum castellum pro spaeio 
xl. dierum, vel si venerit ad comitatum, vel si venerit ad burgum pro cibo 
domini sui emendo. 

There are four impediments to prevent the taking of distress, to 
wit, if the lord of the foreigner be in the king's army, or in the king's 
castle to keep the castle for 40 days, or if à man comes to the county 
court, or to the borough to buy his lord's food. 


Exeter, cap. 8.— Si un home foreynt (sic) deyt dette ou covenaunt 
a un manaunt en vile en la quele il eyt sedaunt, si deyt estre somuns 


If a foreign man owes a debt or the fulfilment of a covenant to one 
dwelling in the town in which he [the foreigner] has a booth, he ought 
to be summoned at his booth, and if he does not come he shall be 
distrained by a distress. 


Ipswich, cap. 48.—Item si un foreyn deyve dette a un burgeys de la 
vyle e le jour de payement seyt passé, e cely foreyn veygne passaunt 
par my la dite vyle e ne veoillie gré’ fere al demandaunt de sa dette, 
eyt cely burgeys a qi la dette est due peor de arrester les chateux 
soun dettour passaunt par my la vyle, ci la q'il eyt baillifes de la vyle 
à qi il porrat sa pleynte attacher de sure. 


1 See below, p. 115, on mutual re- paid for a stand in the market and did 
sponsibility. not enter the freedom of the borough. 
? A staller, or tenser, a foreigner who l 
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If a foreigner owe a debt to a burgess of the town, and the day 
ayment be past, and the said foreigner should come travelling 
ugh the said town and will not make satisfaction to the de- 
mandant for the debt, the burgess creditor has power to arrest the 
chattels of his debtor passing through the town, until he can get to 
the bailifis of the town, to whom he may attach [himself] to prosecute 
his plea. 





Vinchester, cap. 31. —Derechef si nul des vint e quatre? truve nul 
in dedenz le poier de la vile ke dette li deive, il list a li memes 
la destresce sus son detur desk'il puisse as baillifs venir. 

Furthermore if any of the four and twenty find within the power 


of the town a foreigner who owes him a debt, it is lawful for him to 
make the distress on his debtor until he can come to the bailiffs. 


Manchester, cap. 20.—Item burgenses possunt namare homines sive 
ilites sive sacerdotes sive clericos pro debitis suis si inventi fuerint 
| burgo. 

Burgesses can distrain men? for their debts, whether they be 
knights, priests, or clerks, if they are found within the borough. 


Cap. 22.—Item si burgensis homini villano aliquid comodaverit in 
burgo et terminum inde transierit, in burgo sumat namium de villano, 
et per namium suum certificet eum et reddat namium per plegios 
usque ad terminum octo dierum et tunc reddant plegii sive namium 
sive denarios. 

If a burgess should lend anything to a countryman within the 
borough, and the term for payment should pass, he may take distress 
from the countryman within the borough, and inform him thereof by 
his distress, and the countryman may replevy the distress for a term 
of eight days, and then the pledges must restore to the burgess either 
the distress or the money. 


Bury, cap. 15.'—E; ensement nous voloms e grantoms qe li aldermen 
e les burgeys de meisme la ville puissent destreyndre lur dettours pur 
dettes a eux dues, en le haut estree, sancz congé du bayliff et en 
absence de luy, et la destresce retenyr tanq'il soyent pleynement 
| - payez de lour dettes. 

And further we will and grant that the aldermen and burgesses 
| of the said town may distrain their debtors in the high street for 
debts due to them, without the bailiff's leave and in his absence, and 
keep the distress until they are fully paid what is due to them. 


! Archaol. Journal, ix. p. 78. * Note that the rule is not, as usual, 
* The governing body. confined to distraint on foreigners. 
? 4.e. non-burgesses, 


VOL. I, I 


1280 
(about). 


1301. 


1327. 


1339 
(about) 


1345 


(about). 


1352. 
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Cap. 20.—Et ensement nous voloums et grantons qe ne lyt a 
bailyff de la ville de Seint Esmon destreyndre en nuly mesoun en 
ville tanq'il puisse trover destresses de luy hors de sa mesoun. 















And also we will and grant that it shall not be lawful to a 
bailiff of the town of St. Edmund to distrain in any house in t 
town, as long as he can find distresses outside the house. 





Cork, cap. 18. si estraunge [soit]? trové deinz la fraunchise qi 
doit estre attaché pur dette ou covenaunt ou trespas, ou que ceo soit 
fait, [et] soit en cheminaunt d’aler hors de la fraunchice ê et baillyf 
ou serjaunt ne soit prestement trové de recevire la pl[ei]nt et l'atte 
ment faire, lyst a celuy de la fraunchise faire a un soun ve 
citezeyn pleint, tot ne soit il officiener de la cité, [purtant qe] s 
arester [sic] tiel estraunge, tanque asqun serjaunt viegne e face soun 
office, enxi com de aunciene temps ad esté fait. 


And if a foreigner be found within the franchise who ought to be 
attached for debt, or breach of covenant, or trespass, or whatever it 
may be, and he be found on the way to go out of the franchise, and 
the bailiff or serjeant cannot be quickly found to receive the plea and 
make the attachment, it is lawful to any of the franchise to make 
complaint to his citizen neighbour, even though the neighbour is not 
a city official, in order that the said stranger may be arrested till a 
serjeant comes and does his duty, as of old time has been done. 


Torksey II. cap. 4.4—Item si aliquis extraneus teneatur in debito 
alicui de villa, licitum est unicuique pro debito suo distringere infra 
libertates ville tam infra villam quam extra sine ballivo. 


If a stranger be bound by a debt to any one of the town, it is law- 
ful to any burgess creditor to distrain for his debt within the liberties 
of the town, both within and without the town, without the bailiff. 


Romney, cap. 9.—F'raunk homme pout destreindre. Item usé est qe 
chescun fraunk homme receant deyns ia dite franchise puet des- 
treyndre en absence de le bailif son foreyn dettour par soun chatel 
trové deyns la dite franchise et le deliverer a bailif ove sa pleynte, 


1 Not in MS. 

2 The MS. is clear, but may not be 
correct; perhaps for ow qe ceo soit, ‘or 
whatever it may be.' 

3 See below, p. 188, for further exam- 
ples of the burgess's power over the 
fugitive, but the examples below apply to 
both burgess and foreign defendants. 

* Cf. also York (1808), Abb. Plac. p. 
249. 


5 Of. Romney (1498), Lyon's eap. 59, 
p. 840, and Rye, Lyon's cap. 86 (for arrest 
read action, and for declaration read 
deliverance). The clause is also in 
Winchelsea (French), cap. 28. Lydd, 
cap. 59, allows distress ‘ by his catell or 
his body.’ Hastings, cap. 33, applies the 
above rule only to the fugitive debtor, 
see p. 188. 
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le bailif receyvra la destresse et dorra jour a lez partiez sur la 


nie. Et fait a saver qe nekedent qe le dit fraunk puet prendre 


jsse en la manere susdit, il ne la puet deliverer senz bailif.! 


lebitor vel plegius. 


pledge. 


A freeman may distrain.—It is our wont that every freeman resident 
within the said franchise may distrain his foreign debtor, in the 
absence of the bailiff, by his chattel found within the said franchise, 
and deliver it to the bailiff with his plea, and the bailiff to receive 
the distress and give a day to the parties for the plea. 
known that albeit the said freeman can take distress in this fashion, 
he cannot release it without the bailiff.’ 


And be it 


Mutual Responsibility.’ 


Bristol Charter, cap. 15.4—Nullus burgensis alicubi in terra vel 
testate mea? namietur? vel distringatur pro aliquo debito nisi sit 


No burgess anywbere within my land or my power shall be 
distrained for any debt, unless he is himself the principal or his 


Thomastown, cap. 23.-—Concessi eciam" eis quod si quis catalla 
eorum pro alieno forisfacto extra burgum ceperit, eis sine occasione 


reddantur sieut racionabiliter monstrare poterint quod sua fueri[n]t.® 


! Hastings, cap. 38, $ 2, adds the 
reason : * For at the delyveraunce the on 
or the other shalbe amersed to the kyng 
after the custome.’ 

? See Spenser's View of the State of 
Ireland, Works (1805), viii. 887-8, and 
Maine, Early Hist. of Institutions, p. 
294, on the burgess's power to distrain 
the non-burgess in the boroughs of Ire- 
land. 

3 For communal responsibility, wi- 
thernam, and the duty of the town to re- 
fund certain debts, see below, pp. 119-120. 

4 So also in John's charter to Dublin 
(1192), cap. 18; William the Lion’s 
charter to Inverness (1165-1214), ‘Nullus 
scilicet in terra mea eorum namum capiat 
pro alicujus debito nisi pro eorum debito 
proprio ;’ Moone and Thomastown char- 
ters (but not Inistioge) (c. 1205); the 
Salford rule, cap. 18, cited above, p. 
111. In the thirteenth century the 
privilege was very widely extended 
through the English boroughs by royal 
charter, beginning in John’s reign (e.g. 
Dunwich charter, 1206), and ultimately 
entered the general law by Statute of 
Westminster I. cap. 23, ee Hundred 


Rolls, ii. 284, for the Worcestershire 
complaint that all the boroughs there 
distrained on neighbours who were not 
themselves debtors or the pledges of 
debtors. The charter given to the 
district of Kemeys in 1278 restricts the 
exemption from mutual responsibility 
to the market day: ‘Concessit predic- 
tus dominus quod nullus debet namiari 
pro alio, die mercate de Novoburgo, nisi 
fuerit debitor vel plegius. Ina Ludlow 
charter of 1 Ed. IV. (Charter Roll, 192) 
it is stated that, in spite of the law 
against the distraint of persons who are 
neither debtors nor pledges nor con- 
cerned in the trespass, such distraints 
are still taken in the Marches of Wales. 
To prevent this, the king grants that if 
the lords refuse remedy, the men of such 
lords may be distrained and arrested in 
the liberty. 

5 The granter of the charter was 
John, then Count of Mortain. 

6 Seyor has manutencatur, but the 
charter has namietur; see facsimile in 
the Little Red Book, ed. Bickley. 

7 MS. autem. 

® Also in the Moone charter. 


12 


1188 
(about). 


1210 
(about). 


1259. 


1272. 


116 BOROUGH CUSTOMS 


















I have granted that if any one should take a burgess's chat 
outside the borough for the fault of another, they shall be returned 
the owner without let or hindrance, if the burgesses can show duly 1 
the chattels belonged to that burgess. 


Grimsby Charter, cap. 8.—Item si aliquis burgensis dicte vi 
namietur pro vicino suo conburgensi infra comitatum Lincoln’, 
ostendat illud ballivis diete ville, qui statim precipiant illi pro ' 
namiatus fuerit, quod namia capta deliberet infra octo dies sub pena 
xx. s, communi utilitati diete ville. Et si extra dictum comitatum 
namiatus fuerit, dieti ballivi precipiant ei pro quo namiatus fuerit, 
quod namia capta deliberet infra xl. dies, sub pena xl. s. solvendorum 
communi utilitati diete ville. Et si extra regnum Anglie namiatus 
fuerit, et de hoc constare fecerit dietis ballivis, statim precipiant ei pro 
quo namiatus fuerit, quod satisfaciat dicto namiato super namiacione 
ila infra xl. dies, aut infra tres dies iter arripiat versus illum qui 
ceperit namia illa ad faciendum deliberacionem namiorum illorum, 
et hoc sub pena lxx. s. solvendorum communi utilitati diete ville. 


If any burgess of the said town be distrained for his neighbour 
comburgess within the county of Lincoln, he shall make this known 
to the bailiffs of the said town, who shall at once order him for whom 
he was distrained to deliver the distresses that have been taken, within 
eight days, under a penalty of 20s. to the common use of the said 
town. Andif he were distrained outside the said county, the said 
bailiffs shall order him for whom the man was distrained that he 
deliver the distresses that have been taken within forty days, under a 
penalty of 40s. to the common use of the said town. And if he was 
distrained outside the realm of England and has made this known 
to the said bailiffs, they shall forthwith order him for whom he was 
distrained to make satisfaction to the man distrained concerning that 
distraint within forty days, or start within three days on his travel 
towards him who took the said distresses, to make delivery of the said 
distresses, and this under a penalty of 70s. to be paid to the common 
use of the said town. 


Yarmouth I. cap. 7.—Derechef purvou est ke si nul de la vile soit 
en foren lu namee u arestu, ou face paement par achesun de nul de ses 
voisins, celi veisin seit justicé par le avant dite destresce de aler iloc a 
fere la deleveraunce, u a gré fere a sun! veisin du chatel ke il avera 
lessé pur li, ensem[b]lement ove le damage ke il avera resceou par 
Vavantdite destresse. Et siilne ad dunt il pusse estre destraint a 
gré fere, ke il soit engetó hors de la communauté de la vile ci k'ataunt 
ke il gré feit. 

! MS. sunt. 
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Furthermore it is provided that if any of the town be arrested or 
distrained or make payment by occasion of any of his neighbours in 
a foreign place, the said neighbour shall be compelled by the afore- 
said distress to go thither and make replevin or make satisfaction to 
his neighbour for the chattel which he has left behind for him, to- 
gether with payment for the damage which he may have received by 
reason of the aforesaid distress. And if he has nought whereby he 
can be distrained to make satisfaction, he shall be cast out of the 
community until such time as he makes satisfaction. 


Leicester..— Seiendum quod si quis de communitate vel de libertate 
jeyeestrie exeat apud Cestriam vel Salopiam vel aliam aliquam villam 
mereandam ad mercandisas suas faciendum et sit districtus pro debito 
alieujus vieini sui et non pro suo debito, domum veniat et ballivis 
lomini comitis illud demonstret et ballivi faeient monieionem illi qui 
debitum debet semelet alias. Et si deliberacionem namarum vicini 
gui qui pro ipso districti facere noluerit, licitum sit ballivis quicumque 
fuerit domum suam cum seruris firmare et illi ingressum vetare 
E. vieinos suos deliberaverit et de debito suo satisfecerit. 


Be it known that if any of the community or liberty of Leicester go 
to Chester or Shrewsbury or any other market town to make merchan- 
dise and be distrained for the debt of any neighbour of his and not 
for his own debt, let him come home and point this out to the bailiffs 
of the lord earl, and the bailiffs shall give warning to him who owes 
the debt, once, and again, and if he do not make delivery of the distrained 
goods of his neighbour, distrained on his account, let the bailiffs 
close his house, whoever he may be, with bolts, and forbid him ingress 
until he shall have delivered his neighbours and shall have made 
1 satisfaction for his debt. 


Leges Quatuor Burgorum, eap. 51.—Si burgensis capiatur extra 
burgum suum pro aliquo debito vel forisfacto, vicini sui ibunt ad 
plegiandum ilum super expensas suas proprias si fuerit captus infra 
vicecomitatum. Si autem extra vicecomitatum captus fuerit, ibunt 

: Super expensas illius qui captus est. 

If a burgess be taken outside his borough for any debt or 
trespass, his neighbours shall go to replevy him at their own cost,? if 
he be taken within the sheriffdom. But if he be taken outside the 
sheriffdom, they shall go at the cost of him who has been taken. 


Exeter, cap. 16.—Si un home deit dette? a nulli, l'en put bien 
namer sun veisin de la terre pur luy une feys e autre, e a la terce 
* Records of Leicester, i. p. 114. 


? Further on communal responsibility see p. 126. 
* MS. detta. 


Nov. 29, 
1273. 


1270 
(about). 
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(about) 
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feyz retenir si sunt foreins e tengent de un segneur e en une 
manaunt; e sun seud en cité s'il maint oppelaunde. 


If a man owes debt to any [burgess], it is lawful to distrain c 
from his country for him once and a second time; and at the 
time to retain [the goods as irreplevisable], if these othe 
foreigners and hold of one lord, and are dwelling in one and the $ 
country; and if he [one of these neighbours] dwells in the: pla 
but has a booth in the city, it is lawful to distrain on that booth. 


Waterford, cap. 110.—De namier. D'autre part si nul cyteyn s 
namee par un foran, se il ne soit plege ou detteur, ceaux de la ei 
feront la deliverance par bref de la chancelarie. 


Concerning distress.—Furthermore, if any citizen be distraine 
by a foreigner, unless he be himself the principal or his pledge, tl 
men of the city ! shall make his deliverance by a writ from the chancery} 


Hereford, cap. 74.—Dampna in partibus Wallie vel alibi pro debit 
vel transgressione recepta quomodo satisfacienda. Item utimur inte 
nos quod si concives nostri recipiant dampna in partibus forinceci 
vel in partibus Wallie vel alibi pro debitis vel transgressione conciviul 
suorum, eujuseumque status fuerit, quod illi qui sunt debitores 
transgressores statim cum noticia ad ballivum nostrum capitalen 
vel querela venerit, quod ille ballivus capitalis compellat debitorem 
illum vel transgressorem et eorum plegios, 81 fuerint, ad satisfaciendum 
eoneivibus nostris, tam de eorum dampnis quam de? principalibus, 
dum principalia (sic) bona seu catalla habeant, in? quorumcumque 
man[ib]|us fuerint; et si bona eorum [seu plegiorum suorum] non 
sufficiant et terras et tenementa? habeant, antecessores nostri sole- 
bant vendicionem [illorum] facere per ballivum et quatuor vel sex 
concivium suorum ad hoc per communitatem electos tanquam cattalla 
sua [et parti lese satisfacere], et si residuum fuerit de tenementis 
ultra satisfaccionem debiti vel transgressionis, in presencia ballivi 
solvatur talibus vel eorum heredibus vel executoribus publice coram 
concivibus nostris. Et si tales non habeant [terras et tenementa] 
bona seu cattalla unde satisfacere poterint, antecessores nostri sole- 
bant eos per prisonam punire ef [eos in priscna] tenere quousque 
per amicos suos satisfactum fuerit, vel mittere corpora eorum ad 


1 Further on communal responsi- * Passages in square braekets added 
bility, see p. 126. from Montgomery MS. 

^ Hereford MS. de eorum, Montgo- ^ For et terras et tenementa (Mont- 
mery MS. de. gomery MS.) Hereford MS. has vel 


3 MS. vel in. vlegios vel ten’. 
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à forinceca ubi delinquerunt ;! quia dieimus quod unusquisque 
trum tenemur alium diligere, et in omnibus per bonam viam 
igere et in nullo ad mala aliqua compellere nec facere [nisi antea 
burgo nostro sibi justicia denegetur |. 


Of damage received in the parts of Wales or elsewhere for debt 
or trespass, amd, how it 4s paid for.—lt is the custom among us 
that if our fellow citizens receive damage in foreign parts or in the 
parts of Wales or elsewhere for the debt or trespass of any of their 
fellow citizens, no matter who he may be, immediately after our 
chief bailiff has received notice or the plea [has been entered], he shall 
compel the debtor or trespasser and his pledges, if there are any, 
to pay our fellow citizens both their damages and also for the 
principal pleas, as far as they have goods and chattels, no matter 
in whose hands they may be;? and if their goods or those of their 
pledges do not suffice, and they have lands and tenements, our 
ancestors were wont to order the sale of them as well as of the 
chattels by the bailiff and four or six of their fellow citizens, chosen 
for this purpose by the community, and satisfaction to be made to 
the injured party ; and if there should be any residue from the sale 
of the tenements after the satisfaction of the debt or trespass, in the 
presence of the bailiff it should be paid to the parties or their heirs 
or executors publicly before our fellow citizens. And if they have 
no such lands and tenements, goods or chattels, whereby to make 
satisfaction, our ancestors were wont to punish them by imprison- 
ment, and to keep them in prison till satisfaction had been made by 
their friends, or else to send their bodies to the foreign places where 
the offence was done. For we say that all of us are bound to love 
one another, and in all things to correct each other by good means, 
and in no wise should we cause or drive any to suffer mischief, unless 
perchance justice shall have been refused in our borough.? 


Withernam. 
London Charter.—Si [debitores civibus] reddere noluerint neque 1131-5. 
ad disracionandum venire, tune cives quibus debita sua debent, capiant 


intra civitatem namia sua, vel de comitatu in quo manet * qui debitum 


debet. 
If debtors will not pay their debts to the citizens, nor come to 
deraign, then the citizens to whom the debts are due shall take their 


| 1 So Montgomery MS. Hereford and that burgess would have no recovery 


MS. dereliquerunt. from the principal. 
^ An allusion to foreign attachment ; * Seo Haverfordwest, below, p. 121, 
see below, pp. 127-9. but a corruption from communitate or 


? In that case tho foreigner who had communi is possible (see Colchester, be- 
been refused justico in the borough low); the original of the London charter 
would be able to distrain on any burgess is not extant. 
whose goods he could find in the foreign, 


1188. 


1189. 


March 18, 


1208. 


1210 
(about). 
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distraints within the city or from the county in which the man w 
owes the debt is dwelling. 


Bristol Charter, cap. 9.—Si quis alicubi in terra mea ceperit theo 
lonium de hominibus Bristolie, si non reddiderit postquam requisitus 
fuerit reddere, prepositus Bristolie eapiat inde namium apud Bristoliam 
et distringat reddere. 






If any one anywhere within my lands should take toll of the men 
of Bristol, and will not restore it after he has been asked to restore 
it, the reeve of Bristol shall take distress for it at Bristol, and 
distrain to recover the toll. 


Colchester, cap. 14.—Et si debita reddere noluerint et ad disracio- 
nandum Colcestrie non venerint, burgenses nostri quibus debita illa 
debentur capiant namium de communi illo in quo manent illi qui 
debita illa debent quousque illis debita illa persolvant vel [apud] 
Colcestriam disracionent quod non debent. 


And if debtors will not pay their debts, nor come to Colchester to 
deraign, our burgesses to whom such debis are owing shall take dis- 
iress of that community in which they who owe those debts are 
dwelling, until they have fully paid these debts, or have deraigned at 
Colchester that they are not due. 


Yarmouth Charter.—E si quis in tota Anglia theolonia vel con- 
suetudines a burgensibus de Gernemua ceperit, excepta, ut superius, 
dieta civitate London', postquam ipse a recto defecerit, prepositus de 
Gernemua namium apud Gernemuam capiat.! 


And if any one in all England take toll or custom from the burgesses 
of Yarmouth (except, as aforesaid, the said city of London), after 
such a one has failed to do right, the reeve of Yarmouth shall take 
distress at Yarmouth. 


Thomastown, cap. 10.,—Hit si forte contigerit quod tholonium cap- 
tum fuerit de aliquo burgense in terra mea et potestate, si ille qui 
ceperit reddere requisitus fuerit et contradixerit, per namia ejusdem 
loci unde ipse est si inventa fuerit apud Grenan? reddere distringatur. 


And if it chance that toll be taken from any burgess in my land 
and dominion, and he who took the toll be called on to restore it and 


* Also in Moone charter and the after this pattern or the Bristol pattern, 
Carrick-mac-Griffin charter of 1500. see Ballard on Boroughs in Engl. Hist. 
? On the eleven royal borough char- Rev. xiv. 97. 
ters of John's reign containing a clause ? The old name of Thomastown. 
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refuse, he can be distrained to restore it by the distresses of [any one 
of] that place to which the offender belongs, if their goods are found 
at Thomastown. 


Haverfordwest II. cap. 5.—Item licet burgensibus eisdem capere 
mia pro debito suo in villa sua de debitore suo vel de plegio vel de 
nine vel de vicino debitoris illius qui fuerit de tenemento comitatus 
enbroc'. 

It is lawful for the said burgesses to distrain for their debts within 
their vill, on the debtor, the pledge, the man, or the neighbour of that 
debtor who belongs to the earldom of Pembroke. 


Leges Quatuor Burgorum, cap. 97.—Nullus debet namare vicinum 
suum de alio burgo pro alieujus debito vel forisfacto nisi sit capitalis 
lebitor vel plegius vel nisi prepositus defecerit ei de justicia, quod 
absit. 

d No one ought to distrain his neighbour of another borough for the 
debt or trespass of another [of that other borough] unless he be the 
prineipal or a pledge, or unless the reeve[of that other borough] shall 
have failed to do him [the creditor] justice, which God forbid. 


Romney, cap. 23.'—Communes lettres pur tutz accionz. Item usé 
est qe en cas qe frank homme receant besuygne d'aver lettres de la 
commune pur dette ou covenant a lui due ou pour trespas, a quele 
cité, borgh ou vile ou le dit detour, couvenontour ou trespasour soit 
demeuront, le dit pleyntif vendra a lez jurés et dira, ‘Sires, il me 
bosoigne d'avoir lettres de la commune pour tant de dette ou covenant 
ou tiel trespas k'un tiel N. moi deit ou k'il moi ad fraynt et k'il 
moi ath fait, com apiert par un .escrit ou par tailé ou par autre 
marchandises de lui akater q'est receant ou justizable en tiele cité, 
burgh ou vile. Ht a cel demonstrance lez jurés deyvont de droit 
granter lour lettres foundés sur sa suggestioun, paont a conseler pur 
sire? 1. d. et le fee du choi seler ? et yssint al clerk soun fee. C’est 
i a saver la primere lettre ci irra a mair, bailif et citeseyns de tiel citó 

ete. q'il lour plese areigner, et, si mestre soit, justizer lour justizable 
— un tiel N. de tant d'argent duez a nostre combaroun N. ausi com il 

dit. Et si a la primer lettre rien ne fesont, lez avantditz jurez sont 
— tenuz de mander lour seconde lettre a le dit cité etc. a lez coustages 
— du dit playntif. Et s'ils ne voilont faire execucioun ne reeoverer sur 


1 Cf. Romney (1498) Lyon, cap. 58, any person of the debtor's community, 
and Hythe, cap. 15, which gives a chap- in whatever seignory he may be. 
ter on withernam for debt in a curtailed ? sire = cire. 
form, mentioning only the three com- 3 Choi seler one word in MS. 
munal letters and the right to distrain 


1220 
(about). 


1270 
(about). 


1352. 
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lour ii. lettres, ils monderont la tierce lettre, a lez quelez si rien ne 
fasount, le susditz jurés ci deyvount prendre une destresse sur le 
procheyn entrevenont de mesme la cité, en defaute de retourn de lez 
susditz lettres a eux mandés pur tiele dette etc. Mès nekedent par 
la corteisie dez cynk portz deit la dite destresse estre delivré en con- 
dicioun qe mesme la persone sur ki la dite destresse est prise sera 
juré sur livre q’il irra a l'ostel et certifiera soun maire, bailif et 
citeseyns q'il estoit destreynt par defaute de retourn de tielz lettres 
a eux mandez pur tiele dette ete. Ht s'ilz rienz ne fasont par celui 
certificacioun, le dit pleyntif vendra devant jurez et jura sur une 
livre qe soun accioun est due et verray [et q'il ad deliveré lez ditz 
lettres selon ce q’est la tenour de icell]! Et sur ceo al sute du dit 
playntif, ci deit le bailif par assignement des jurés prendre une 
Wythirname sur qicomque vienge de la dite vile ou cité. Et en cas 
que les citeseyns se absentount et retreount ove lour bienz de nostre 
dite vile, les jurés a la sute del dit playntif monderont lour lettres 
a chescun vile des cynk portes et a lour menbres, recordons lour 
procés q’ils ount fait [et] a requere par virtue de mesme le procees 
a destrayndre totz lez citeseyns de mesme la vile et retenir la destresse 
tanke nostre combaroun soit pleynement purpaiés auxi bien de ces 
damages q'il ath resonablement mys com [de] soun chatel. Et 
quanq'a le primer arest, le bailif ne prendra fees ne amercements. 
Et fait a saver qe la dite execucioun se face a tutz ville, cité ou burgh 
desa la mer et p[ar] dela.’ 


Common letters for all actions.—It is our wont that in the event 
of a resident freeman’s wanting to have the community’s letters for 
debt or covenant due to him or for trespass done to him in the city, 
borough, or town where the said debtor, covenanter, or trespasser is 
dwelling, the said plaintiff shall come to the jurats and say, ‘ Sirs, 
I want to have the community’s letters for so much debt, such a 
covenant or trespass which one N. owes me, has broken, or has done 
to me, as appears by a writing or tally or by other goods bought from 
him, who is resident and justiciable in such and such a city, borough, 
or town.’ And at this showing the jurats ought by law to grant their 
letters founded on his suggestion, paying to the sealer for wax 1d. 
and the fee for sealing it, and also to the clerk his fee. That is to 
say, the first letter shall go to the mayor, bailiff, and citizens of the 


! The clause in brackets is added in hold also for places beyond the sea. 
the margin. Hastings adds the information that a 
* The custumals of Winchelsea, cap. fortnight is to elapse from the sending 
96, Hastings, cap. 42, Rye, cap. 48, of each letter before further steps are 
Fordwieh, cap. 19, and Sandwich (Boys), taken to distrain. In the Rye version 
p. 517, expressly allow the custom to the plaintiffs oath is onthe mace. ~: 
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city, etc., in question, that it may please them to arraign and, if need 
be, to try their justiciable, one N., for such à sum dueto our combaron 
N.,as he says. And if on the first letter they do nothing, the afore- 
said jurats are bound to send their second letter to the said city, etc., 
at the costs of the plaintiff. And if they will still not do execution 
or give recovery upon the two letters, they shall send a third letter, 
whereon if they do nothing, the aforesaid jurats ought to take a 
distress upon the persons next coming from the said city, in default 
of the return of [an answer to] the aforesaid letters sent to them for 
such and such a debt, etc. Albeit by the courtesy of the Cinque 
Ports the said distress ought to be delivered, on condition that the 
said person on whom the said distress is taken shall be sworn on 
the Gospels that he will go to the town-hall and make known to 
his mayor, bailiff, and fellow citizens that he has been distrained in 
default of the return of [an answer to] the said letters sent to them 
to recover such and such a debt, etc. And if they do nothing upon 
this information, the said plaintiff shall come before the jurats and 
swear on the Gospels that his action is just and true, and that he 
has delivered the said letters according to the tenour of the same. 
And thereon at the suit of the said plaintiff, the bailiff ought on the 
order of the jurats to take a withernam on any one coming from the 
said town or city. And if the citizens should keep away and with- 
draw their goods from our said town, the jurats at the suit of the 
said plaintiff shall send their letters to all the Cinque Port towns and 
their members, recording the process which they have made, and 
requiring by virtue of the said process that they shall distrain all the 
citizens of the said town and keep the distress until our combaron 
is fully paid, as well for the damages which he has reasonably 
incurred as for the principal. And as touching the first arrest, the 
bailiff shall not take fees or amercements. And be it known that 
the said execution is carried out against all towns, cities, and 
boroughs on this side the sea, and across the sea. 





Cap. 25.'—Chalenge de custum en estrange. Item usé est qe si 
aseun de noz combaronz viegne en aseun cité, burgh ou vile en temps 


! Of. Romney (1498), Lyon, cap. 59. 
In the customs of Hastings, caps. 48-4, 
Winchelsea, caps. 36-7, Rye, cap. 49, and 
Fordwich, caps. 21-2, Sandwich (Boys), 
p. 518, the above matter is treated in 
two parts, the one dealing with the 
taking of custom in any place in Eng- 
land, France, or Scotland, and the other 
with pickage or stallage taken by a lord. 
The Pevensey custumal, cap. 13, deals 
only with the use of withernam for 
taking of toll in the foreign in a chapter 
resembling the above. So, too, London's 
custom of withernam, as described in 


Ricart’s Kalendar, p. 104 (1419), con- 
fines its use to cases of toll or other 
customs taken, or the arrest or wrongful 
carrying away of chattels. The London 
rule on common-letter writing seems to 
have laeked the precision of the Cinque 
Port rule; see Cal. Letter Book E, pp. 32, 
42,178. On the use of the word ‘ wither- 
nam’ in its common-law connection 
(replevin action), see London, Liber 
Albus, p. 188, and below, p. 188. Accord- 
ing to Viner, tit. ‘Custom,’ p. 179, tho 
Cinque Port withernam was disallowed 
41 Eliz. 
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de foires ou de marchés ou en quel temps q’il soit, et il soit desturbe 
q'il n'ose vendre ne achater ses ! marchandises, et destresse soit prise 
sur eux par le sire de la franchise pour custumes ou autre tolu, ou 
par ascun autre cause qe purreit blemiser la franchise de cynk portz, 
le baroun q’est desturbé vendra as jurés et mostra soun gref a li 
faite; sur quele pleynte les jurés se manderount al sire du franchise 
et lui requerount la dite destresse deliverer et sursere de teux tortz 
faire encountre la franchise des cynk portz. Et en cas qils ne 
voilount la deliverance faire ne resonable cause retourner as ditz 
jurés, pur sa livré soit une wythirname ajugé [destre] pris sur lui 
et sur totes ses! tenantz et retenu tank il voile fere delivré de la 
dite destresse et gré de le trespas solom le poynt de la chartre nostre 
sire le Rey a nous graunté: ‘Et prohibemus ne quis eos injuste 
disturbet neque mercatum eorum super forisfacturam nostram decem 
librarum.’ 


Claim to custom in the foreign.—-It is our wont that if any of our 
combarons comes into any city, borough, or town at the time of the 
fair or market, or at whatever time it may be, and is molested, so 
that he cannot sell or buy his goods, and distress be levied upon him 
by the lord of the franchise for custom or other toll, or for any 
other reason whieh may do damage to the franchise of the Cinque 
Ports, the baron who is molested shall come to the jurats and explain 
the grievance done to him; and on that complaint the jurats shall 
send to the lord of the franchise and request him to deliver the said 
distress and to stop doing such wrongs against the franchise of the 
Cinque Ports. And if perchance the lord will not make deliverance 
or return other reasonable cause to the said jurats, then, in order to 
get the delivery, a withernam shall be adjudged to be taken on him 
and all his tenants, and kept till he will make delivery of the said 
distress and satisfaction for the trespass, according to the chapter in 
the charter from our lord the king granted to us, ‘ And we forbid 
that any one unjustly molest them or their goods on pain of our 
forfeiture of 101.’ 


Cap. 26.—Withername. Item usé est qe nule withername ne soit 
pris en nule manere caas avant ceo k’il seit ajugé solom sa nature qe 
ele [seit] demostré ou pursuy. 


Withernam.—It is our wont that no withernam be taken in any 


case before judgment has been given thereon according to the kind in 
which it is declared on or prosecuted. 


! MS. ces. 
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Dover, cap. 27. . . .'—And it is to understond that [if] they do 
justyficacion or due exeeucioun after the iii'* lettre to hem sent, 
lis yif they sende non answer, the mayre shall do arrest all the 
s that comyn within the fraunchyse, whose that ever they be, of 
same citie or towne that the lettres wento, unto the value of the 
ldette, for the fawte of answer or of due execucion uppon the 
res so sent be? the complaynt so made; and the seid goods shall 
dwell in arrest be xl. dayes; and yif the dettor come nat within 
at tyme to make gre or to answer to the pleyntyf, the goods shold be 
ol} yvered to the pleyntyff after that they ben duely apprevsed, 
asweryng the overplus to the man that oughte? the seid goods 
ara 4 


















Winchelsea, cap. 39.— Similiter si brasiatrix servisiam fecerit et 
vendiderit in forinseco tempore autumpnali et dominus feodi sive 
ghsald[er] ipsam distri[n|xerit pro illa vendicione contra liberta- 
tem suam, ad querellam ipsius factam, major solet ipsi mandare 
litteras sub sigillo suo ut districcionem illam deliberari faceret, quia 
barones de Wynchelse sunt liberi ad vendendum et emendum per 
totum regnum Anglie pro quibus litt[e]ris, si nichil sit factum, solet 
capi withernam super omnes tenentes domini etc. 


The next citation is a loose English rendering. 


Hastings, eap. 47.—Another forme of wethername.—Also yf brewesters 
of Hastyng sell ale in the foreyn in harvest tyme, and if the lorde of 
the fee or ruler thereof [or] the borowe distreyne hem * agaynste her 
wyll the bayle and jurates’ at the sute of the partie may send 
his letteres under his seale that he redelyver, for barons of oure V 
portes ben free to bye and sell throughe all the world; for which 
letteres for whiche nothyng be done, bayle and jurates may take a 
wythername agaynst all his tenauntes. 


Canterbury II. cap. 5.—Yf eny man have take toll or custum of eny 
ireman of Cawnterbery, he that ys grevid may have a widername at 
Caunterbury therfore.? 


! What is omitted describes the send- 
ing of the three letters in similar terms 
to those above given. 

2 be=by. 

? oughte = owned. 

* Dover does not, like Rye, Romney, 
Hastings, Winchelsea, Fordwich, and 
Sandwich, speak of the sending to the 
other Cinque Ports, or of the right to 
resist toll &c. by means of withernam. 


The withernam clauses are not given 
in detail in the Lydd custumal. 

5 There is a similar clause in Rye, 
cap. 53, and Fordwich, cap. 20, Sand- 
wich (Boys), p. 518. 

MS her. 

7 MS. shall and jurates. 

* In Swinden's Yarmouth, p. 169, is 
a full modern rendering of the late 
sixteenth-century custom of withernam, 


15th 
century. 


15th 
century. 


1461-83. 


1529. 


12th 
century. 


1259. 
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Communal Payment of Debt. 


Preston, cap. 38.—Item si aliquis petat debitum ab aliquo coram 
preposito, si autem reddere noluerit, pretor reddet petenti debitum 
suum de bursa domini regis et distringet alium per catalla sua ut 
reddat debitum, vel domum in manu saisiabit. 

If any one claims before the reeve a debt from any one and the 
debtor will not pay, the reeve shall pay the plaintiff his debt from 
the lord king's purse,! and distrain the defendant by his chattels to 
restore the debt, or take his house into his hand. 





Grimsby Charter, eap. 7.—Item quod ad diem inter mercatores sta- 
tutum emptor solvat sine aliqua dilacione denarios quos debet creditori 
suo, et si non fecerit, creditor ostendat illud ballivis dicte ville, qui statim 
mittant pro emptore; et si recognoscat debitum, precipiant ei ballivi 
quod debitum illud persolvat infra tres fluetus maris, si debitum illud 
debeatur pro allece vel alio genere piscium; et si debitum illud 
debeatur pro blado vel aliis mercandisis solvat debitum infra tres dies ; 
et si emptor non solverit ad terminum illum, ballivi solvant de 
communi bursa diete ville, et capiant in duplo de emptore; et si 
emptor non habeat unde debitum illud solvat, ejus tenementum capiatur 
in manum nostram et detineatur quousque inde percipiatur ad 
valenciam dieti debiti in duplo, et tunc tenementum suum sibi 
restituatur. Et si emptor debitum illud non recognoscat, gaudeat 
lege et consuetudine dicte ville. 

On the day agreed on between the [two] merchants, the buyer shall 
pay without delay the money which he owes his creditor, and if he 
should not do so, the creditor shall make it known to the bailiffs of the 
said town, who shall send at once for the buyer, and if he confesses his 
debt, the bailiffs shall order him that he pay that debt within three 
flows of the sea, if that debt be due for herring or any kind of fish; 
and if that debt be due for grain or any other merchandise, the debt 
shall be paid within three days ; and if the buyer has not paid at that 
term, the bailifis shall pay from the common purse of the said town 
and take double from the buyer; and if the buyer has not the where- 
withal to pay *hat debt, his tenement shall be taken into our hand, 
and shall be held until there is taken therefrom up to the value of 
double the said debt, and then the tenement shall be restored to him. 
And if the buyer will not confess the debt, he shall enjoy the law and | 
custom of the said town.? 


to recover debts from foreign merchants. ! The community's purse. 

The common-letter is to be used first, ? i.e. he shall prove that he does not 
and after six months a second is sent, owe the debt, in the same way as a bur- 
and, that failing, the next comer from gess would do in like case, 

the debtor's town can be distrained, 
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lerford, cap. 65.— De prestito. D'autre part si un homme ou 
nme de uppeland a apresté son avoir a un de la cité e il ne le 
ver en bon manier, il doit aler a les baillifs e faire. purcoi a la 
rois, soit la moité ou la tierce partie, ou ansi com il puet a 
ir, si doyvent les baillifs paier lui sans delay. 

Furthermore if a man or woman of the country lends goods to 
one of the city and cannot recover his debt in due course, he may go 
to the bailiffs and give some wherewithal to the king’s box, either 
the half or the third part of the debt, or such sum as may be agreed 
on, and then the bailiffs must pay him without delay.! 





ie Borough Court has Jurisdiction over Foreigners who borrow 
in the Borough. 

London Charter.—Et omnes debitores qui civibus debita debent eis 
eddant, vel in Londoniis se disracionent quod non debent. 

And all debtors who owe debts to the citizens shall pay them or 
deraign in London that they owe nothing. 

Wearmouth, cap. 3.—Si burgensis aliquid accrediderit villano ? infra 
burgum, et debitor debitum negaverit, rectum faciat infra burgum,’ 
ita tamen ne burgensis villanum per occasionem injuste vexet. 

If a burgess lend aught to a countryman within the borough, and 
the debtor would deny the debt, justice shall be done within the 
borough in such a way that the burgess shall not use the opportunity 
to vex the countryman unjustly. 

Leges Burgorum, cap. 5.—Si burgensis foris habitantibus de suo 
accommodaverit in burgo, si ipse debitor concedat, reddat ei debitum ; 
81 negaverit in burgo faciat rectum. 

If a burgess should lend his goods to outdwellers within the 


borough, if the debtor acknowledges the debt he shall return it, or, if 
he denies it, do right in the borough. 


Foreign Attachment. 


Lincoln, cap. 19.*— F'orein, attachment.—When a pleynt of dett is 
entyrd (or gyffyn ageyn any man kepyng resydence within the same 


! In 1484-5 communal payment of 4 This is a loose rendering of the 


foreign creditors was ordered ; the officers 
were to recover from the debtor twice the 
sum in arrears. Hist. MSS. Comm. 10th 
Report, pt. v. p. 290. 

2 In Newcastle, cap. 3, foris habi- 
tantibus. 

* Newcastle has ‘ipse debitor, si 
concedat, reddat debitum, vel in burgo 
faciat rectum,’ 


French of London Liber Albus, pp. 
207-8 (1419). The passages in round 
brackets are not in Liber Albus. Bran- 
don (Customary Law of Foreign Attach- 
ment) cites cases in which Bristol, 
Exeter, and Lancaster claimed foreign 
attachment. Brandon cites another 
statement of tho law from Letter Book 


1300 
(about). 


1131 
(about). 


1154-95. 


1270 
(about). 


1480-1. 
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eite), and if witnesse be brought by ministers of the courte t 
defendand is not sufficiant within the cite, then if the plaintyf 
that the defendand hathe goodis and catels! in other mennys 
or in ther kepyng with in the seid eite, and prayse that the seid 
and catellys may be arestyd? at the parrell of the pleyntyf, 
opon that the pleyntyf schall sue foure (foreyn) courtys 
ensuyng after the rest), and then if the defendand eum not, nor 
for him, for to answere, then at the fourte defaute, the good) 
catellys so arestyd schall be presyd (bi iii. men of the same cite) 
be delyverd to the pleyntyf. And if the goodys and catell; 
arestyd extend not to the value of the dett, that then if ther be 
dettis due or apperteny[n]g to the defendand in the handis of deti 
if the day be past thai schall be made levye of (bi a fieri fi 
awardyd by the courte). And the said dettis schall be dely 
to the pleyntyf os myche os amountys to his demaunde. And s 
arestis of goodis and dettis is ealde a foreyn attachement ¢ 
the custom of the cite. Bot 3yf the pleyntyf before the dely 
of the goodys and dettis made tyll hym schall fynd (i. suf&ek 
plegis in the courte for to make restitucion of the same goodys t 
eatellis so praysyd or of the price of them and in the like wise of t 
dettis whiche he hase in execucion: so that if the defendand et m 
to courte within a twelmonth and a day next ensuyng and discharg 
hymselfe and justifye by the lawe that he aughte noo thyng to i 
pleyntyf [at the] tyme of the pleynt levyd, and fynde suerte that 1 
will justifye and plede with the pleyntif that he oughte him noughte, 
then he schall have oute of the recorde of the courte a scire facias 
ageyn the pleyntyf that had suche execucion, to warne hym that he be 
at [the] next courte if he can sey ony thyng why he schall not make 
restitucion of suche goodes and catellys or dettis. And if he ageyns 
whom the scire facias is awarded be warnyd bi an officer and he make 
defaute, or ellis that he have noothyng within the cite that he may be 
warnyd by (then he to be warnyd by his sewrteese, and then if he nor 
none for theym cum to the next courte after the garnysment:) Then 
he that suys the scire facias schall have restitucion of all the goodis 
and catellys so preisyd or of the price of them. And in lyke wyse of 
the mony of the dettis whiche he had in execucion and were delyverd 
unto hym by reson of the seid foreyn attachme[n]tt. (And if the 





L, 175 b (Brandon, p. 211), made in ! Liber Albus adds ow dettes. 
22 Ed. IV. See Hereford, above, p. 119, 2 Tiber Albus adds et les dettes de- 
"iv the Cinque Ports custumal, eap.  fenduz, 
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ye so warnyd by the scire facias cum in at the next courte after 
garnyshment, he schall plede with the party that suyd the scire 
as.) And if he that suyd the scire facias may discharge hymselfe 
wey of plee or other wyse of the dette or parcell therof askyd opon 
i, ^ shall have restitucion of the seid goodis and catellys or money 
; 18 beforeseid, or of ony parcell therof after the afferant? And if 
that suyd suche execucion be not sufficient to make restitucion of 
| same goodis and eatellys or money os before is seid, then his 
gys or suertees schall be charged. And it is to understande that if 
», ageyns whom the foreyn attachement was suyd, cum not in 
thin a 3ere and a day to plede or justifye os befoyr is sayd, then 
e schall be bard for evyr, and nevere to hawe restitucion, and the 
urte to be dischargyd for evyr.? 


Waterford Acts and Statutes, cap. 126.—It was ordayned and enacted 
that noo manere of parson or parsones dwelling within the citie or in 
ihe suburbes of the same shalbe admytted to take none action from 
thensforward by a foraine attachment agenste ony parsons beyng 
absent, without he can shew a specialte if * his action be of dett, that 
he whos goodes bene attached is owing suche dette as the party 
-supposeth. And if he can shew no specialtie, that then he shall 
make his othe faithfully uppon a boke before the courte that the dett 
is duhe to him. And if it be trespasse that is supposed, if the 
trespasse be not notory, the plaintif shail prove the trespasse to be 
done to hym by sufficiant record taken and examined by the courte. 


Things privileged from Distraint. 


Northampton I. cap. 21.5— De namiis que racionabiliter capi debent.— 
Nullus potest capere in namam lac dantem vaccam, neque panem, 
neque recentem carnem, nec equum molendini, nec pellem recentem, 
nec equum qui ducit aquam in villam, nisi pro proprio suo debito quod 
ipsi debent, sed non super vicinos debent capere. 

Of the distresses which reasonably may be taken.—No one may 


take a milch-cow, or bread, or fresh meat, or a mill-horse, or a 
raw hide, or a horse that leads water in the town, except for his own 


1 In place of this clause Liber Albus garnishee who enters claim to the goods 
has * En mesme la maner avera restitu- — thus attached as his own goods to prove 
- çoun s'il luy purra descharger par voy de his claim by his sole oath. 


pley.’ 4 Printed of. 
? Afferant = assessment. * notory = notorious. 
* Liber Albus continues with a € Also in the English version, cap. 21. 


further statement on the power of the 
VOL. I. K 


1490-1. 


1190 
(about). 


1260 
(about). 


Feb. 5, 
1270. 


per lanam in opere.® 
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debt which a foreigner owes, and if the debt is due from a neigh! 
such distress should not be taken. 


Northampton II. cap. 41.'—Quieumque catalla sua alicui ? cred 
usque ad certum terminum et debitor post terminum commissui 
villa redierit eum equis vel catallis, et creditor querelam faciat b: 
de injusta detencione debiti debitoris, bene lieet ballivo equo 
catalla ipsius debitoris in potestate hospitis sui defendere. Et 
hospis equos vel ejus catalla manucapere noluerit, ballivus ex ; 
jurisdiccione et potestate ea adducat et salvo custodire faciat qi 
que tam creditori quam debitori [rectum] exhibeatur. Et si hos] 
vel hospita vel eorum certus attornatus manuceperit catalla debit 
retinenda et debitor postea recesserit sine licencia ballivorum 
satisfaccione debitoris (sic), hospes tenetur ad solucionem del 
secundum quod racionabiliter probare poterit. Et si miles transit 
fecerit per villum Norhamton' et debitum debuerit et nullam mor 
fecerit, bene licet ballivo ejus harnesium per querelam predictam, 
predictum est, attachiare, sed ejus palefridum nequaquam attachia 
debet.? 


If a man lends his chattels to any one for a certain term, al 
the debtor after the term has passed comes to the town will 
horses or chattels, and the creditor complains to the bailiff of th 
unjust detinue of the debt, it is lawful for the bailiff to attacl 
the horses and chattels of the said debtor in the power of his host. 
And if the host will not be pledge for the debtor’s horses or chatt 
then the bailiff, by reason of his jurisdiction and his authority, 
take them and cause them to be safely kept until justice be done 
between the creditor and the debtor. And if the host or hostess or 
their known attorney should be pledge for the retaining of the debtor’s 
chattels, and if the debtor afterwards quits the town without leave of 
the bailiffs and without paying the debt, the host is bound to pay 
the debt, according as the same may be reasonably proved. And if 
a knight pass through the town of Northampton and owe a debt, and 
make no stay, it is lawful for the bailiff to attach his harness upon 
the aforesaid plea, but he must not attach his palfrey.! 


Leicester..—Fecit injustam districcionem pro firma sua, seilicet 


* Cap. 56 of the English and French 4 i.e. the horse on which the knight 
versions.’ is riding. | 

? ¢aukun homme del pays, chevaler, ? Records of Leicester, 1. p. 109. 
persone, ou altre ' in the French version. $ Perhaps because of the uncertainty 


r * Cf. Dial. de Scaccario, ii. xiv, and as to the ownership of the wool. See 
the Mirror of Justice, p. 71. below on the distress on bailed goods. 
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He made an unjust distraint for his rent, to wit by wool in 
work. 


ges Quatuor Burgorum, eap. 32.—Namum capere a forinseco 
pro debito. . . . Si sederit super equum suum, non debet deponere 
de equo suo. 
To take distress from an outsider for debt. If the debtor sits on 
his horse, he cannot be put down from it. 


Leicester.—Et pur ceo qe ascunes deivent renies e autres deners 
eignour ou a la dame [et] ne ount pas biens par quey il poent 
re destreyns dehors mesoun, e si il eyent peraventure une beste ou 
us, si les fount clore denz mesoun de south lok, issint qe les baylifs 
| poient avenir, e ascunes sont qe cleyment qu'il ne deivent mye 
tre destreins al molyn ne al fourn, e ne ount autre chose par quey 
poent estre destreinz si non par lour farine en le molyn ou par lour 
ayn, et pur ceo fount porter nutaundre lour farine du molyn al 
fourn, issint qe le seignour ou la dame est delayé des deners qe dues 
ly sont: Siest ordeyné qe les baylifs, prise bone temoignaunce de 
gentz de la vile, facent destreindre touz ceaux qe deners deyvent al 
Seignour ou à la dame ausi biens dedeinz mesoun cum de hors, auxi 
bien en le molyn e au fourn eum aillours, la où il ne ount mie biens 


par quels il poent est[re] aillurs destreintz. 


l 
And whereas some persons owe rents and other moneys to the lord 


or to the lady and have noi goods by which they can be distrained 
outside their houses, and if they have peradventure a beast or two, 
they shut them up in the house under lock, so that the bailiffs 
cannot come, and some there are who claim that they ought not 
to be distrained at the mill or the oven, and have no other thing 
by which they can be distrained except their flour in the mill, or 
their bread,? and therefore cause their flour to be carried away at 
night from the mill to the oven, so that the lord or the lady is 
delayed of the money which is due to him or her: Therefore it is 
ordained that the bailiffs, haying taken good witness of the people of 
ihe town, shall cause all those to be distrained who owe money to the 
lord or to the lady, as well within houses as without, as well in the 
mill and at the oven as elsewhere, when they have not any goods by 
which they can be distrained elsewhere. 


Sandwich)—Ballivus respicere debet quod ipsa districcio sit 
raeionabilis, quia si ipse extraneus in dicta villa [habucrit] equum 


» Records of Leicester, ii. pp. 87-8. 2 Dial. de Scacc, ii. xiv. 
? Boys, p. 444. Not in Fordwich. 
K 2 


1270 
(about). 


1352. 


15th 
century. 


1270 
(about). 


1282 
(about). 
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et fuerit ipse super dictum equum, non potest ille equus di 
dum ipse super eum fuerit, quia hoc esset quoddam attachiam 
et attachiamentum nullum fieri potest infra dietam libertate 
debito, quamvis eciam ipse debitor obligatus esset in forma 
quia nova statuta non debent mutare liberas consuetudines dict 
The bailiff ought to see to it that the distress be reasonable 

ihe said stranger in the said vill should have a horse and sho 

upon the said horse, the horse cannot be distrained while the 

rides it, for that would be an attachment, and no attachment c 

made within the said liberty for debt, even though the debto 

have bound himself according to the form of the statute, fo 
statutes do not alter the free customs of the said town. 


Persons and Places privileged as regards Distraint. 


Leges Quatuor Burgorum, cap. 35.—Nullus debet namare piscat 
qui portat piscem ad vendendum nisi pro pisce aut pro proprio d 
piseatoris. Similiter nec illos qui ducunt boseum ad vendendur 
turbas nisi pro bosco et turbis aut pro propriis debitis suis. 


No one ought to distrain a fisherman who carries fish for s 
except for fish ? or for the fisherman's own debt. Likewise, they 3 
bring wood and turves for sale ought not to be distrained except 
wood and turves or for their own debts. 


Exeter, cap. 12.— Le feud Sainte Katerine est franc de brithengay: 
baegavel, chepgavel e de nam, més dehors le feud put len namei 
fors ke le feud seit lur en chef dunt il pount aver relef. 

Les feuds saint Nicholas en chef dunt il pount avver relef autaunt 

Les feuds saint Estevene en chef autant. 

St. Katherine's Fee is free of brew-gafol, baking-gafol, chap-gafol 
and of distress, unless indeed the fee be theirs [the distrainors’] in 
chief, whereby they can have relief, but outside the fee one may distrain. 

The fees of St. Nicholas in chief, wherefrom they can have relief, 
likewise. 

The fees of St. Stephen in chief, similarly.? 


lation to the cathedral church of Bt; 
Peter and the borough jurisdiction, see 


! The statute of merchants, Statutes 
of the Realm, i. 58. 


? Presumably for fish paid for and 
not supplied. 

? The passage is a difficult one and 
could only be rendered fully intelligible 
by a discussion of the tenures of the 
town, but it is included in our text that the 
Exeter custumal may be fully repre- 
sented. For the dispute concerning the 
bishop’s or St. Stephen’s fee, and its rc- 


mme 


Shillingford’s Letters, pp. 117, 198, and 
passim. St. Nicholas’s fee is there called 
‘parcel of the city,’ p. 10, and see Oliver, 
Exeter, p. 84. Of St. Katherine's 
Nunnery outside the walls little is 
known. Omitted in Mon. Angl. (1817— 
30), its charter from John is given m 
Mon. Angl. (1655), i. p. 503. 
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licensed Distress on the Fugitive Debtor, Burgess or Foreign. 












Okehampton, cap. 14.—Si quis debitum alicujus burgensis asporta- 
it, burgenses catalla asportantis in burgo suo capiant et retineant 
1ec eis de jure satisfecerit. 

If any one carries off the debt of any burgess, the burgesses may 


take the chattels belonging to the eloigner found in their borough, 
and keep them until he has made satisfaction to them by law. 


Norwich, cap. 28.—De districcionibus faciendis contra fugitantes a 
uri ville pro debito suo. Item bene licet concivi illius civitatis per se 
Atachiare debitorem infra civitatem inventum et ab eo fugientem ubi 
10n habet prope ballivum, et illud attachiamentum in potestate 
ballivorum indilate adducere, et tune attachiet se ballivo de prose- 
quendo versus eundem debitorem suum, ita quod non retineat illud 
attachiamentum a potestate ballivorum penes se quoquomodo ulterius 
quam habere poterit; et si contingat ipsum concivem dictum at- 
tachiamentum retinere penes se contra formam predictam, et debitor 
suus sibi satisfecerit, et ille coneivis cum sit sibi satisfactum liberet 
dictum attachiamentum debitori suo sine assensu ballivi et super hoc 
eonvineatur, graviter amercietur, quia se fecit judicem et partem in 
eausa propria. 

Concerning distraints on those who fly from a peer of the town on 
account of debt.—1t is lawful for a citizen of this city by himself to 
attach a debtor found within the city and fleeing from him, provided 

| there is no bailiff a& hand, and he should bring that attachment 

without delay into the hand of the bailiffs and then attach himself 
to the bailiff to prosecute his said debtor, but he must not keep 

the said attachment out of the bailiff’s hand and in his own posses- 
sion longer than he need ; and if it happen that the said citizen does 
keep the said attachment in his own hand, contrary to the aforesaid 
rule, and the debtor makes satisfaction to him, and the said citizen, 
when his claim has been satisfied, delivers the said attachment to 
his debtor without the bailiff’s consent, and he is convicted thereof, 
he shall be heavily amerced, because he makes himself judge and party 
in his own cause. 


Lydd, cap. 45.'— De fugitivis. Also it is used that if ony man, free 
or natt free, found fugytyff out of this liberte, or he purpose secretely 
to departe the towne because of dett that he aweth, or for other cause 
that may be testified or truly knawen unto the bayliff, than att the 


! Seo also Fordwich, cap. 49 (Wood- p. 449, restricts the application of tho 
ruff, foot of p. 261). Sandwich (Boys), rule to foreign debtors, 


12th 
century, 


Before 
1340. 


1476. 


1419. ` 


1596. 


1352. 
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sute of the party, be the fugetyff arested by his body yf he w 
found or els by his goodes, and that as well in accions of det 
other, without summons or essoyn, and that he fynd suerte to a 
the playntif to such accion as shalbe layd ayenst hym. 


London. Liber Albus, p. 220.— D'arrester un homme saunz ser 
Item si fraunc homme de citee trove son dettour sodaigne 
deinz mesme la citee, quel dettour se ad retreit a devaunt ou 
futif, et le quelle dettour vuilloit eschaper avaunt ceo qe le crean 
purroit avoir un ministre de faire l’arest, usee est en tiel cas- 
fraunc homme mesmes par eyde de .ses veisyns, saunez i 
ministre, poet arrester soun dit dettour et luy amesner taneqe 
office d'un des viscountz et illeoqes faire sa suyte come la ley 
maunde. 

Of the arrest of a man without œ serjeant.—1f a freeman of 
city finds his debtor suddenly within the said city, which debtor 
withdrawn or been fugitive till then, and if the said debtor sh 
seek to escape before the creditor can get an officer to make i 
arrest, it is used in such case for the freeman himself, by the I 
of the neighbours and without any officer, to arrest his said debtor: 
take him as far as the office of one of the sheriffs, and there to mt 
his suit as the law requires. 


Newcastle-under-Lyme, cap. 8—If any burgess resiant in th 
liberty, owing divers debts to divers persons within the same town 
withdraw his goods by night season out of the liberty upon intent to 
depart from inhabiting among us, then it shall be lawful to and 
for any burgess or inhabitants within this town and to and for any 
other person whosoever to cause the goods of the said burgess to be 
arrested by night or by day within the liberty, any privilege of his 
burgess-ship or franchises notwithstanding. 


Alienation of Goods pendente lite. 

Romney, cap. 82.—Alienacion de bienz ple pendont. ltem usé est 
qe nul manere homme ne aliene cez terres, tenementz ou chateux 
deyns la franchise pendount ascun plee devers lui s'il ne trove sureté à 
bailif a r[espondre ].! 

Alienation of goods pendente lite.—It is our wont that no manner 
of man may alienate his lands, tenements, or chattels within the 


' At this point some pages of the has been attached, and adds: ‘ Netheles 
St. Catharine’s MS. are missing. Rom- the seyd alienacion forbarred nojht hys 
ney (1498), cap. 34 (Lyon’s eap. 33),has adversary plantiff of hys recover. Bo 
the same rule on alienation after the plea also Lydd, cap. 47. — 
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franchise, pending a plea against him, unless he find surety to tho 
bailiff to answer. 


Privileges forfeited by Eloigners. 


London. Liber Albus, p. 121—Item quod nullus gaudeat liberis sum- 
nicionibus ad placitandum secundum usus civitatis, qui bona sua 
re et elongare videtur et comprobatur, in decepeionem partis 
ntis (etc.) 

No one shall enjoy his free summonses for pleading according to 


the city’s use, who is seen to remove, and can be proved to have 
eloigned, his goods to the defrauding of the party plaintiff. 


Lydd, cap. 51.'—D^e recuperacione. Also it is used yf any reciaunt ? 
be enpleded ayenst any man & yf he be voydyng the town before the 
plee be determyned & that voydyng be witnessed by gud & true men, 
the baylif withoute jugement shall take ii. sufficient men ? with him & 
him fleyng shall distrayn by his goodes within & withoute to make 
him come to answere to the party playntif att the day assigned. 


Distresses not to go out of the Borough. 


1305. 


1476. 


Cardiff, cap. 12.—1Item nullus libere tenens de altero dominio, si Before 


‘ 


burgagium habuerit, potest namia tenentis sui in burgo extra burgum 
ducere vel portare. 


No person holding freely of another lordship, if he has a burgage, 
may lead or carry outside the borouga the distresses of his tenant in 
the borough. 


Gateshead.(— Et averia alicujus burgensis non ducantur extra 
burgum, sed ibidem replegientur si ea replegiare voluerint. 


And the cattle of any burgess shall not be taken out of the 
borough, but shall be replevied there if the burgesses wish to replevy 


them. 

Rhuddlan, cap. 6.—Iidem clamant quod averia nec alie distric- 
tiones eorum capte in namium non debent duci extra villam de 
Rothelan infra clausum castri pro aliquibus amerciamentis nec 
occasionibus. | 

1 Also Romney (1495), Lyon'scap.40. porters. Sce p. 144, noto 3. 

? MS. recovere, but Romney MS. 4 Boldon Buke, p. xl. The rest of 


(1498) has reciaunt. the charter is that of Wearmouth. 
? For ii. sufficient men Romney has 


1183. 


1154-95. 


1348. 


1596. 


1270 


about). 


1300 


(about). 
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They claim that their cattle taken in distraint, and other distr 
may not be taken out of the town of Rhuddlan into the castle- 
for any amercements or upon any occasion. 


New Malton, cap. 4.—And that noe distraine that is made wi 
the said burgage! shall be removed without the liberty of aud 
burgage.! 


Rules of Replevin. 


Leges Quatuor Burgorum, cap. 32, $ L— 58i [forinsecus pro debit 
prius eodem die fuerit namatus, vel venerit ad reintrandum nam 
prius captum, non capietur. Sed si aliquis alius dixerit se pi 
cepisse namum eodem die, affidet hoc et habeat namum suum quieti 

If a foreigner has been already distrained for debt on that day 
should come to replevy the distress already taken, it shall not be [agai 
taken. Dutifany one should say that he has already [? been] d 
trained on that day he shall affy this and have his distress quit.? 


Cap. 34, §1.—Sciendum est quod ruremanentes possunt replegiare 
namos suos per tres vices de septimana in septimanam et postea pet 
ires dies et non amplius. 

Be it known that country dwellers may replevy their distresses 


three times from weekly court to weekly court, and thereafter agai in 
on three law-days, and no further. 


Cap. 32, § 2.—Et sciendum est quod non oportet burgensem capere 
alium plegium pro namo suo quam burgensem, nisi sponte voluerit. 


And be it known that a burgess need not take any but a burgess | 
as a pledge for his distress unless he chooses. 


Waterford, cap. 66.— De namiando. D'autre part si le nam d’un* 
vilayn soit pris, chelui qe l'ad pris nel estut pas deliverer se il ne 
soit par la requeste son veisyn, e q'il en prenge en mayn en tiele 
maniere, qe se il ne fache son assez, chelui [qui] leë prent a mayn 
amenera la nam arrire, se il ne soient en un. E se il ne poent estre 
en un, il le? doit namer une foiz, ii. foiz e a la tierce foiz il le * doit 
retenir desq'atant q'il ait fait son gré si il n'ait " grasce. 


Of taking distress. —Vurthermore if the distress of a countryman be 
taken, he who has taken it is not bound to release it unless it be at 


1 i.e. borough. * MS. dum. 

? Supplied from the preceding 5 So Dublin, MS. len. 
passage. $ So Dublin, MS. ne. 

* See also above, p. 117, for cap. 51 7 For en att. 


on communal replevin. 
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the request of his neighbour, and he [the neighbour] must replevy 
it in such a way that if the debtor does not make satisfaction, he who 
replevied shall restore the distress if they cannot come to an agree- 
ment. And if they cannot come to an agreement he [the creditor] 
ought to distrain him [the pledge] once, twice, and a third time, 
and he may keep the distress until he has made agreement, unless 
some grace be granted (?). 


Lydd, cap. 40.— De placito capcionis.2 Also it is used in ple of 
catell itake that every man shalbe arested as it is aboveseid in case of 
trespase for to answer to the party playntyf; and yf the defendant 
deny the takyng and withholdyng, and profer himself to acquite him- 
selfe, be he receyved ; but if the playntif will prove his intent with ii. 
goode men he shalbe receyvyd rather than the defendant to his 
acquitell, and if the defendaunt make knawlech and confesse the 
withholdyng, without his avouche be goode, be he demyed ? and taxed 
as is aboveseid, and suerte yf the playntyf will axette att the barre. 


| Lydd, cap. 41.4— De districcione in terris aut tenementis. Also it is 


- ferme beyng behynd or for trespase don on his londes or tenementes, 
and put the distresse in pownd, and he that is distrayned come and 
profer that that he aweth him, or els say that he aweth him naught, 
and profer wedde or borough for to have the distresse delyvered, and 
for to doo that that reason axeth, and he will not delyver it but deny 
it, he that is distrayned shall goo to the baylif and shall saye: ‘Syr, 
such a man hath distrayned me by such a distresse, and I have 
proferd him the ferme due’ (if it be ferme), or els * I awe him naught,’ 
and, if it be for trespas, ‘I have proferd him wed and borough for to 
doo that reason axeth, by the syght of ii. trewe men, and tel ther 

| names, and he wyll nott delyver me my catell, wherefore, sir, I pray 

that ye wyll delyver it to me and take my playnte ayenst him of his 
wrongfull takyng and withholdyng;' and the baylif shall take his 
playnte and borowes for to persue that playnte. The seid bayliff shall 
goo to the place where the seid stresse is in pownd and shall take 

ii. goode men to preyse the seid stresse, and when it is preysed it 

shalbe delyvered by the baylif to the playntyf by suffycient suerte 

as the baylif wyll answer for to returne the seid stresse or the preise, 


1 A burgess. On replevin of the beast 4 So also Romney (1498), Lyon's 
found damage feasant see above, p. 88. eap. 29. The Norwich cap. 14 on plead- 


? Similarly Romney, 1498, cap. 28 ing by writ of replevin is lengthy and 
yon). adds no material information. 
? MS. denyed. 


(L 


1176. 


1476. 


- used that if a man take a distresse on his londes or tenementis for | 


1476. 
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yf returne be dempt by the lawe. Than shall he that toke that stresse 
be arestyd to answer to the playntif of the wrongfull taking and 
withholdyng, and the seid parties shall have a day to plete att the 
next court: and than yf the baylif come there where the stresse was 
takyn with ii. men! for to make delyverance of the catell as is above 
geid, and may nott fynd nor have seyght of the stresse, ne knowyng 
of hit within the fraunchise, be than a ‘ wethernam’? awarded at the 
sute of party, and be ther take, of him that toke the stresse above seid, 
as moche in value, to come to answer to the party playntif; and in 
case the party playntif make defawte, be he amercyd for his defawte, 
and the distresse or the price be delyvered vnto him that take it 
before. And it is to wyte that the same person that is distraynec 
may another tyme repleve the same as it is above seid, sicut alias 
replegiare facias. But yf he make defawte the seeund replevyn, the[n] 
be the distresse or the prise delyvered ayene to his adversare without 
any more repleven. 









Cost of keeping the Distress. 3 


Lydd, cap. 42 (end).2—And it is to wete that he that toke the 
stresse shall fynd the seid stresse mete tyll it be awarded, that is to 
say vill. dayes beforesaid.* [For the whych he shalbe payd of the seyd 
distresse, other ells of whom it is take the said distresse, if the seyd 
distresse be not sufficiaunt to hys harmes and for his dispensse of the 
same.?] 


Perishable Distresses. 


Leges Quatuor Burgorum, cap. 34, § 2.—Et si ex eontrarietale 
(ruremanentes) ê noluerint replegiare namos suos et moriantur nami 
fame, burgensis faciet extrahere equum si fuerit vel aliud animal, 
sed non exeoriabit, sed retinebit frontem et caudam et postea aecipiat 
alium namum. 

And if out of perversity the country dwellers will not replevy their 


distresses and the beasts taken in distress die of hunger, the burgess 
shall cause the horse or other animal to be drawn [out of pound ?];* 


! Porteres in Romney, cap. 29, see * This passage is only in the Romney 
note, p. 144. version. 

* In the usual sense of the word, not 5 Supplied from the preceding 
the Cinque Port common.letter. passage. 

? Cf. Romney (1498), Lyon’s cap 80. 7 The old Scottish translation is ‘ sall 


* That is, a week after the plaintiff ger draw it furth ;' drawing in the sense 
has claimed the distress, and the de- of disembowelling may possibly be in- 
fendant has after proclamation in court tended. The keeper of the distress keeps 
put in no counter-claim. the head and tail as proof. 
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he shall not flay it, but shall keep the head and tail, and then take 
another distress. 


Cork, cap. 22, § 2.— Hit si tiels bienz arestuz empirent en la gard 1339 
le bailleyfs, soit seo retté a la folie de celuy a qi les bienz sount, qe il eap. 
ne vint a temps pur deliverer ses bienz, (etc.). 

And if such goods arrested in distress should go bad in the 
keeping of the bailiffs, this shall be charged to the folly of him to 


whom the goods belong, that he did not come in time to deliver 
his goods. 


Bristol II. cap. 33, $ 2.—Nec quod de cetero aliqua districcio capta 1344. 
super aliquem, per hujusmodi ministros, ut predictum est, non 
liberetur parti querenti pro securitate nec alio modo, nisi illa que 
forte putriri voluerint partibus querentibus per bonam et sufficientem 
securitatem liberentur et non aliter, et partibus defendentibus cum 
venerit justificaturus inde responsuri, etc. 


And further that any distress taken upon any person by the 
servants of the borough as is aforesaid? shall not be delivered to the 
plaintiff on security or in any other way, except that such goods as 
may go bad may be delivered to the parties plaintiff, on good and 
sufficient security and not otherwise, who must answer for the same 
to the parties defendant when they come to justice. 


Distress without Restriction after Judgment. 


Hereford, cap. 37.—Et si in casu quod dampna recuperentur et 1486. 
adjudicentur per ballivum, senescallum, clericum et totam curiam, 
tunc? non habeatur respectus ad aliqua bona seu catalla cujuscumque 
eondieionis existant, infra domum vel extra vel in quorumcumque 
manibus inveniantur, dummodo? ad proficuum creditoris et execucionis 
predicte verti possunt. 


In the case where damages are to be recovered and have been 
adjudged by the bailiff, steward, clerk, and all the court, no respect is 
had to any goods or chattels whatsoever, whether they be within the 
house or without, or in whosesoever hands they are found, provided 
that they may be turned to the profit of the creditor and of the 
execution aforesaid. 


1 Old Scottish translation rompil officers of the court. Sco below, p. 141, 


(rump). note 3. 
? This is preceded by a paragraph ? MS. et, Montgomery MS. tunc. 
requiring the gages to be kept by the * MS. que, Montgomery MS. dum- 


officers of the treasury and not by the modo. 


Defore 
1340. 


1300 


(about). 
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The Responsibility of the Pledges for the Distresses. 


Norwich, cap. 30.— De districcionibus non deliberandis cum de fraude 
teneatur et sub modo. Item in omnibus placitis placitandis in civitate 
per attachiamentum, si districcio in civitate poterit inveniri super eum 
versus quem sit querelandum, et ille sit par ville vel extraneus vel in 
casu se elongans a civitate, vel habeatur suspicio quod occasione 
illius querele se velit gratis absentare ante responsionem factam quere- 
lanti, illud attachiamentum! teneatur, et si plegiis? dimitti debeat 
apreciatur, et sub hae forma eisdem plegis liberetur, videlicet quod [si] 
ille eujus plegii erunt non stet recto ad totam querelam petentis ad 
complendum judieium quod inde sequetur, liberetur illa districcio 
per idem precium prefatis plegiis suis. Et caveant sibi tales plegii in 
hoc casu quod ille cujus sint plegii non faciat defaltam, quam si fecerit, 
ipsi plegii respondebunt querelanti de precio districcionis in hac parte 
facte, et eis liberetur adeo plane quam si totum placitum fuisset inter 
eos placitatum et ille cujus sunt plegii de tota querela fuisset convietus. 
Et nichilominus graviter amercientur quia non habuerunt ipsum cujus 
plegii fuerunt in hae parte. 


In all pleas pleaded by attachment in the city, if a distress can 
be found in the city upon the defendant, whether he is a peer of the 
town or a foreigner, if he is about to remove from the city or if there 
is suspicion that by reason of the plea he would like to absent himself 
before making answer to the plaintiff, then the said attachment shall 
be kept, and if it is to be replevied it shall be appraised, and delivered 
to the pledges on this understanding, that if he for whom they are 
pledges will not stand to right as to the whole plea of the plaintiff, to 
satisfy the judgment which thence follows, the said distress shall be 
delivered at the said price by his aforesaid pledges. And such pledges 
in such case must beware that he, whose pledges they are, do not make 
default, for if he does so, the said pledges shall answer the plaintiff for 
the price of the distress made in this behalf, and it shall be handed 
over by them as fully as if the whole plea were pleaded between them, 
and as if he whose pledges they are were convicted of the whole plea. 
And they shall further be gravely amerced, because they did not pro- 
duce him whose pledges they were in this behalf. 


The Safe Keeping of Distresses, 


Waterford, cap. 18.—De nam prendre. D'autre part nul homme de 
la cité quant ila namee un nam, qile maniere de beste q'ile soit, e 


1 MS. inserts a superfluous et. ? MS. plegius. 
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les nams sont en la maison son veisyn, chelui qi les à namé ne les 
it mouver! hors de la maison là où il sont namés, ainz qe droiture 
p e l'autre q’est namó,si insit ne soit qe la maison soit 
foible ou chelui seit povres là ou les avers sont mis, parhont hommes 
le Eoi prendre a forche, avant qe issint dust estre, chelui qi nama 
les avers & chelui là ou? les avers estoient, deivent venir devant les 
ballifs et dire, * Joe vous pri, seigneurs ballifs, qe les nams qe joe ai 
namé seient mis en autre garde ou joe perde les nams? E si l'en face 
sans congé, qi q'il soit serra en la merchi. 


Concerning the taking of distress. Furthermore, when a man of 
the eity has taken a distress, no matter what kind of beast it may 
be, if the distress be in a neighbour's house, he who takes the 
distress cannot move the distresses outside of the house in which 
they lie distrained, until the judgment has been given upon them 
and upon him who is distrained, unless it so happen that the house 
is not easily guarded, or he in whose keeping the goods have been 
placed is poor, whereby they might be taken away forcibly before the 
proper time; in that case he who distrains on the goods and he in 
whose keeping the goods have been placed ought to come before the 
bailiffs and say, ‘I beg you, master bailiffs, that the distresses which 
I have taken may be set in safer keeping, or I shall lose the dis- 
tresses.’ And if this be done without leave, he who does it, whoever 
he may be, shall be amerced.? 


Cork, cap. 18.—Si denzein ou estrange attaché par plegis face 
defaut, il e ses plegis soient amerciés chasq’un de eux a xii d. e puis 
soit commandé qe le denzein qi fait defaute* soit destreint par bon 
destresce, s’il eit dount de venir a respondre a la prochein court; a 
quele court s'il ne veigne, soit destreint par melour destresce; [et]? 
faites qe eles soient amenés® hors du poer celui qi est destreint, 
issi qe il, ne nul pur luy, ne mette le main; e s'il ne veigne a cel 
court soit distreint par toutz ses biens en la maner avaunt dit, e issint 
toutz jours destreint par quant qe home poet trovoir de lui; e 
demorgent les destresces en la gard la (sic) baillyf taunque que veigne 
en court e respoigne: e si la partie attaché, privé ou estraunge, n'eit 
point dount estre destreint deinz la fraunchise, soient ses plegis 
| destrei[n]z en la fourme surdit, e demorgent les destresces en le gard 


f 
1 Dublin mener. chest, and not with the offieers of the 
* MS. ev. tolsey, who sometimes embezzled them. 
? By the ordinances of 1844, cap. 33, * MS. defatte. — 
Little Red Book of Bristol, p. 41, the 5 Omitted in MS. 
custody of moneys taken in attachment 9$ The n is written m. 


was placed with the stewards of the town 


1339 
about). 
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de baillyf taunque! la partie veigne en court e respoigne ou qe | 
plegis quergent le gré del pleintif. 


If a denizen or a stranger attached by pledges should make 
default, he and his pledges shall be amerced each at 12d., and then 
it shall be ordered that the denizen who makes default shall be 
distrained by a good distress, if he has aught whereby he can be 
forced to come to answer to the next court, at which court if he come 
not, he shall be distrained by better distress; and see that the 
distresses are kept out of the power of him who is distrained, so that 
neither he nor any one for him shall lay hands thereon; and if he 
come not to that court he shall be distrained by all his goods in the 
way aforesaid, and so always to be distrained by all that can be found of 
his ; and the distresses shall remain in the keeping of the bailiff until 
he comes into court and answers; and if the party attached, denizen 
or stranger, has not anything whereby he can be distrained within the 
franchise, his pledges shall be distrained in the form aforesaid, and 
the distresses shall remain in the keeping of the bailiff until the 
party comes into court and answers, or until the pledges desire to 
satisfy the plaintiff. 





Cap. 22.—De ceo qe la chartre de franchises de la dit citté veot 
qe les cittezeinz purrount destreindre lour dittours pour lour nams 
deinz la franchise, ordiné est qe çoe? soit teins issint, qe [sour]? pleint 
soient les bienz [des]? dettours, deinz la franchise trovez, arestuz, e 
demoerent en la gard les baillyfs saunz preser ou liverer au creaun- 
ceour par nulle sourt[6] taunqe le dettours veigne en court, e qe la 
plai entre luy e le creaunseour soit finy, issint qe‘ si le defendaunt 
soit covict-d’auisqun det, qe home pusse lever cele det des bienz 
arestus. 


Inasmuch as the charter of franchises of the said city grants that 
the citizens may distrain their debtors for their distresses, within the 
franchise, it is ordained that this be holden in this manner, that, 
upon plaint received, the goods of the debtors found within. the 
franchise shall be arrested and remain in the keeping of the bailiffs 
without appraisement or delivery to the creditor by any pledging, 
until the debtor shall come to the court and the plea between him 
and the creditor be ended, so that if the defendant be convicted of 
any debt, then the debt can be levied upon the goods arrested. 


MS. lamque qi. 3 omitted in MS. 
? MS. que coe qe. t MIS. qi 
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The Time when the Defendant recovers his Distress. 


S andwich (Boys), p. 444.—[Extraneus versus extraneum de placito 
iti. | Sciendum tamen est quod antequam respondeat, potest exigere 
Iberacionem sue distriecionis ipse defendens, et habebit, quia nemo 
atus respondebit. 

When a stranger pleads against a stranger in a plea of debt, be it 


known that before the defendant answers he can require the 
delivery of his distress and have it, for no one shall answer bound. 


Fordwich, cap. 52.,— Et quociens districtio capta fuerit de aliquo 
onvieto in placito debiti vel transgressionis et in omni causa placiti, 
non debet aliquo modo deliberari quousque predictus convictus solverit 
id quod solvendum est. 

And whenever distress be taken from any one convicted in a 


plea of debt or trespass and in any kind of plea, it shall nowise be 
delivered until the person convicted has paid what is to be peid. 


Appraising Distress or Gage. 


Bury, capp. 8-10.—Si autem [burgensis]! inde [i.e. pro pecunia 
prestita]! vademonium habuerit et hoc tenuerit per integrum annum 
et diem et debitor illud degniare? sive deliberare noluerit, et hoc fuerit 
recognitum, vendet vadimonium coram bonis testibus quantum poterit 
et inde suam pecuniam capiet. Si quid autem superfuerit, reddet 
ili. Si vero inde totam suam pecuniam habere non poterit, iterum 
namam capiet pro hoc quod illi deest. 

If a burgess has a gage for money lent and holds this for a whole 
year and a day, and the debtor will not deny the debt or deliver the 
gage, and this is proved, the burgess may sell the gage before good 
witnesses for as much as he can, and deduct his money from the 
sum. If any money is over he shall return it to the debtor. But if 
there is not enough to pay him, he shall take distress again for the 
amount that is lacking. 


Leges Burgorum.'—De namis vendendis tertio denario prefalcato.— 
Item de namis capiendis videtur expediens et legittimum quod 
offieiarii burgi, videlieet ballivi et serjandi, intrent domum debitoris 
et dedueant namos suffieientes pro tali debito et reddant creditori 
libere extra domum, et illos namos sie deliberatos creditor et serjandus 


1 Supplied from the previous passage. Cambridge MS. Ff. ii. 33, f. 64b. 
? Also Sandwich (Boys), p. 460. 4 Frag. Coll. cap. 31. 
? Or degnaiare (for denegare) in the 


15th 
century. 


15th 
century. 


1121-48. 


1295 
(about). 


1352. 
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offerre debent in foro ad vendendum per tres dies fori. Et quarto di 
vendantur nami per creditorem et serjandum pro majori precio quod 
pro illis aequiri poterit sine fraude, et si tune vendi non poterunt 
apprecientur dicti nami per veros appreciatores fideles et non sus- 
pectos et ad hoc juratos. Et super illo precio tercio denario defaleato 
deliberentur creditori, et si quid supersit reddatur debitori,' (etc.) 





Of the sale of distress the third penny being deducted.—Concern- 
ing the taking of distress it seems expedient and lawful that the 
officers of the burgh, to wit the bailiffs and serjeants, should enter 
the debtor’s house and carry off sufficient distress for such debt, and 
give it freely to the creditor outside the house, and the creditor and 
serjeant shall proclaim the distresses thus delivered in the market- 
place for sale on three market days. And on the fourth day the 
distresses shall be sold by the creditor and serjeant for the highest 
price they can get for them, without fraud; and if they cannot then 
be sold, the said distresses shall be appraised by true, faithful, and 
unsuspected appraisers sworn for the purpose. And at that price, 
the third penny being deducted, the distresses shall be delivered to 
the creditor, and if there is any residue it shall be paid to the debtor. 


Romney, cap. 16.— De gage mys. Item usé est qe si gage soit mys 
a franch homme ou a receant deynz la vile d’acquiter a certein jour, 
et riens n'est fait, il q'ath le gage en garde aprés le dit jour pasé, 
vendra en court devant bailif et barouns et demandra agard de court 
kai il fyra od une tiel gage q'il ath en sa garde, la quele devereit aver 
esté aquités a jour qi pasé est ; [et] les barons dorront pour lour agard 
q'il face garnir la partie a ses? custagez qi mist le dit gage q'il vienge 
parentre cez viii. jours d'aquiter soun gage, ou il serra amené en pleyn 
court devant le dit bailif et barouns et prisé par port[er]es? et mise * 
a vente, et s'il ne vienge parentre le dit jour ou a le dit jour son gage 
d'aquiter, soit a dit jour le gage amené devant bailif et baronz en 
pleyn court et iluk par port[er]es prisés et le defendant avera to3t 
jour soun gage d’aquiter, et en cas q'il ne vienge a dit jour seit 
deliveré al partie pleyntif pour sa dette. Et si le pris de dit gage 
amounte outre la dette a lui due, trove le pleintif plegges as bailif et 
barouns a fere deliveré de le surplus de pris a le defendaunt a qil 
houre q'il ceo voile pursure. Et en ceo caas ne gist nule amercie- 
ment. 


! MS. creditori. (portes) cannot here be intended. 
* MS. ces. * Probably for pass. part. mis. 
3 On the Cinque Port porters, see * Lydd, cap. 64, and Romney, cap. 


above, pp. 185, 188; cf. the Flemish 59 (Lyon) (end) is an English render- 
poorter = burgess. A distress by doors ingof the above. Itconcludes: ‘And yf 
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Of takiny gages.—It is our wont that if a free man or a resident 
in the town be attached by a gage, to be acquitted on a certain day, 
and nothing be done, he who has the gage in custody after the day 
has passed, shall come into court before the bailiff and barons and 
demand award of the court as to what he shall do with such a gage 
which he has in his custody, the which ought to have been acquitted 
on a day which has passed ; and the barons shall give as their award 
that he is to warn the party at the costs of him who took the gage 
that he come within eight days to acquit his gage, or it shall be 
brought into full court before the said bailiff and barons and 
appraised by the porters and put up for sale, and if he come not 
before the said day or on the said day to acquit his gage, the gage 
shall be brought on the said day before the bailiff and barons in full 
court and there appraised by the porters, and the defendant shall 
have a day to acquit his gage; and if he come not on the said day 
it shall be delivered to the party plaintiff for his debt. And if the 
price of the said gage amount to more than the debt due to him, the 
plaintiff shall find pledges to the bailiff and barons to make delivery 
of the surplus of the price to the defendant, at whatever time he 
may choose to prosecute for it. And in this case there lies no 
amercement. 





e * 


Nottingham.'—Ht dicunt quod usus et consuetudo .. . de Notyngham 
et de antiquo tempore solebat esse ballivis . . . qui pro tempore 
fuerint, vadia capta pro redditu et amerciamentis domini regis tenere 
per unum diem et annum proximos post exitum eorum officii, et post 
- dietum diem et annum dicta vadiaria pronunciare in plena curia qui 
velle[n]& eorum vadia sie capta exequi et solucionem facere pro eis. 


They say that it is the use and custom of Nottingham, and was so 
from old time, for the bailiffs for the time being to retain gages taken 
for the king's rent and amercements for a year and a day next after 
the end of their office, and after the said year and day to proclaim 
the said pledge in full court for those who would [to] redeem their 
gages so taken, and make payment for them. 


Romney, cap. 31.2—De capcione averiorum.—Item it is used that if 
any such a distresse be tak for trespas as it 1s aboveseyd, & he that is 
distrayned will not pursue for the same, that he that toke the distresse 
shall come in to the court before the bayle & jurats & shalle ask her 
~ award what he shall do with such a distresee the whych he hath take, 


the wedde be not so moche in value as allows forty days’ warning before ap- 
it lyeth fore, the playntyf att all tymes ^ praisement of the distress. 

may sue the defendaunt for the residue.' 1 Records of Nottingham, i. 267. 
Dover, cap. 83, adds, ‘by an action of The custom was denied by the suitor, but 
debt.’ Dover allows a fortnight instead he did not appear to prosecute. 

of a week’s warning. Ipswich, cap. 34, 2 Lydd, cap. 42, is similar. 


VOL.I. L 
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for the which none wyll come for to pursue: & the jurats shall ax 
that the bayleff with ii. porters shall go and aprise the distresse 
shall see to what valew the trespas is done by that distresse; & upc 
that, proclamation be made in court, that such on A.B. hath take : 
distresse for trespas & harmes to hym don, be such on, at such a 
place ; & if none wyll clayme the seyd distresse, ne come within t 
eight days next sueng after thys court ande pursue for the same, up: 
payne that longyth thereto, & if none come within viii. days for to 
pursue for the same in due form, than [after] the viii. dayes beleef! the 
seyd distresse to hym that toke it for hys harmes to hym done. And 
if the prise of the distresse come more than the seyd harmes to hym 
done, as it was sene ande ordeyned be the seyd bayleff ande porters 
when they prised the stresse, then fynde he suerte to the bayleff for to 
lyvere the overplewse of the vayle to the other parti, at which houre 
that he wyllelayme within i. yere & i. day next sueng, ande if he wyll 
not clayme the overplewse within i. yere & i. day, the seyd overplus to 
the profit of the comen. 


Romney, cap. 33.—De debito . . . the party defendant may have 
vi. fautes? & at the i, ii, & iii. fautes owyth every freman for to be 
distreyned without; ande after the iii* faut, the bayle, be jugement of 
the barons ande by the syth of ii. porters, shall enter hys house, & shall 
take 1 distresse sufficiaunt to the action of the plantiff, & at there iur, 
v^, vi? faute be the distresse profed by the syth of good folke be the 
commandment of the bayle & the juratez, & delyvered to the party 
plantiff, so that he fynde sufficiaunt borghes to the bayle, as he wyll 
answere of the distresse other of the prise [to the defendant] if the 
party [defendant] wil come within a yere ande a day, for to answere 
to the party plantiff, so that the seyd party plantif have resonable 
sommons to the court (as it is beforeseyd in the chapitour of 
sommons) ; and if the defendant will not come within a yere & a day? 
for to answere to the party plantiff, be that distress juged for ever to 
the party plantiff & he & hys borghes discharget. And if the defendant 


! beleef 2 remain. 

? fautes — defaults. 

? Torksey in the Piepowder Court 
allowed a year and a day’s delay; see 
Vol. II. The Norwich custom, cap. 48, 
treats of distress after judgment. If the 
defendant does not pay the damages 
within a week of the first distress a 
second is taken, and if the damages are 
still unpaid the first is sold. The London 
rule for strangers’ distresses (1827) is de- 


scribed in answer to an inquiry put by 
the Oxford burgesses, Pleas and Mem. 
Roll A. 1, Roll2. The foreign defendant 
having made default four times in four 
sheriffs’ courts, the distress is appraised 
on oath by four lawful men and given 
to the plaintiff on security that if after- 
wards the defendant should prove that 
he owed nothing, he shall recover the 
distress or its value. 
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) freman, he shall have but three fautes, & every defaute, be the 
ient of the barons, may the bayle, without any porters, entre 
house, hym for to distreyne to answere to the party plaintiff: 
eas he come not betwene the thirde faute, be that distresse at 
iii faute, by the jugement of the barons within the court, take & 
yvered to the plantiff as it 1s aforeseyd. 


Dublin Assembly Roll.—It ys agreed by thaucthorytye aforsayd that 

pawne, gage, or pledge, of what kinde, nature, or qualytye soever 
same be, shalbe praysed or valued in the court of this cytty befor 
ond of one yere & a daye after the pleadging or gaging of the same, 
that after the same yere & daye, he or they that hath the same 
wne, gage, or pledge shall, yif he wyll have yt praysed, brynge yt in 
| the court of this cyttye & there lett yt remayne for thre several 
jurt dayes, in every of the which daies thre proclamacions shalbe 
penly made that the owner or owners of the same pawne, gage, or 
ledge shall take forth & redeme the same. And yf, after the same 
are court daies & proclamacions made as aforsayde, the owner or 
owners do not redeame ther said pawne etc., that then ymmediately 
fter the last proclamacion so made as ys aforsayde in the third court 
aye, the same pawne etc. shalbe praysed & valued by the officers of 
the court of this cyttye after thold lawdable manner? And that from & 
after the said praysinge . . . yt shalbe lawful for him or them that 
hathe the same gage ete. to use & dispose the same as his own propre 
good & chattell, answearing to the owner . . . theoverplus . . . provided 
— that this order shall not extend to any pawne etc. delyvered upon special 
covenant, condieion, or bargayne, nor yett to pledges or gages taken 
as a distress for rent, but touching the said distresses yt is ordered by 
thauthority of this assembly that the same may be praysed within 
xv. dayes after the distresses taken & proclamacions in thre severall 
court daies.? 


Forfeiture of Gage. 


Ipswich, cap. 64.—E si [le dettour] ne veygne aprés co q'il serra 
issi* garny, ou tut veygne il e ne pusse dedire qe le jour ne seyt passé 
qil dust ses gages aver aquyté, e ne les voylle aquyter, demeorgent les 


1 J. T. Gilbert, Calendar of Ancient 3 Kilkenny, eap. 20, gives a similar 
Records of Dublin, ii. 40. rule on the term for the appraising of 

? London Liber Albus, pp. 121,407, gages given as securities for loans. 
records that the appraiser may buy the 4 The warning is described in the 


article appraised if tho plaintiff will not. preceding sentences. 
(1805.) 


LE 


1556. 


1291. 


12th 
century. 


1190 
(about). 


148 BOROUGH CUSTOMS 













gages a cely a qi il esteyent issi engagez a fere ent sa volunté. 
seyt cest ordre tenu e usee aussi bien de oor, vessel ou juel de arg 
armuree, arrain, en gage aprés le jour passé, cum avaunt est dit, ei 
de nul autre manere de chatel. 
And if the debtor come not after he has been thus warned, or 

he come and eannot deny that the day has passed by which he oi 

to have acquitted his gages, and that he would not acquit th 

gages shall remain to him to whom they were thus gaged, to 

will therewith. And this rule shall be held and used as w 

gold or silver plate, jewellery, armour, or brass, in gage after the d 

for payment has passed, as is aforesaid, as also of any other kind 
chattel. 


Distraint on and Gage of Bailed Goods. 


London, Add. MS, IV. $ 8.—Nus mustramuslà desus de nam prendr¢ 
pur cense; ore si devez saveir que si il avient ke vostre tenant seit s 
povre ke vus rien n'i iruissiez, e vus dunc faciez guaitier, ke aucune 
rien li seit cumandee, cel poez bien prendre en nam. E cil le demand: 
là à il le comanda,! kar eumandise ne perist. 

Mès vus devez saveir ke l'um nel poet pas faire partuit, kar Pum 
nel poet pas faire en seldes, ne en maisun a fulun, ne en maisun a 
tenturier, ne en maisun a dobeur, u l'um cumande multes choses pur 
teindre, pur vendre, pur aduber. | 


We explained above of the taking distress for rent :! now you 
ought to know that if it chance that your tenant is so poor that you 
can find nothing with him, and you then cause watch to be made, if 
anything be deposited with him, you may properly take it in distraint. 
And the man who ‘ commended ' must demand where he ‘commended,’ 
for ‘commended ' goods must not be lost.? 

But you must know that one cannot do this everywhere, for it 
cannot be done in booths, nor in a fuller's house, a dyer's house, nor 
a dubber's house, where many things are commended for dyeing, 
selling, or dubbing. 


Northampton I. cap. 19, $ 2.—Set si nama vicini capiatur super 
alium vicinum et ipse neclexerit deliberare namam vicini sui, prepositi 
per visum legalium hominum per catalla sua, ubi illa invenire poterint, 
cogere debent ad namam vicini acquietandam. Et si catalla inveniri 


* See p. 290. you place your trust, there must you 
° Professor Maitland suggests thata seek it,’ and the concluding words of his 
jingling proverb on ‘commander’ and sentence may mean that the bailee's 
‘demander’ may be what the writer had liability to the bailor is absolute. 
in mind, He intends to say, Where 
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n poterunt, corpus ejus attachietur veniendi ad placita; interim 
na vieini deliberetur per manus prepositi. 

But if the goods of one neighbour be taken upon another by way of 
distress, and that other neglects to deliver his neighbour's goods from 
distress, the reeves by the view of lawful men ought to force that 

other (by distraining on all his chattels wherever they may be found) 
to deliver his neighbour’s goods taken in distraint. And if no chattels 
be found by which to force him to do this, his body shall be attached 
to come to the court, and meanwhile the goods of the neighbour 
which were distrained upon shall be delivered by the reeve’s hand. 


Pontefract, cap. 21—Si namium alicujus burgensis captum fuerit 
super alium, judicatus erit prima die ire ad liberandum illud propriis 
expensis, quod si facere noluerit per proprium ire! namium. 

If the goods of any burgess be taken upon another by way of 
distress, that other shall be ordered on the next court-day to go and 


deliver the distress at his own costs, and if he will not do so, his 
own goods shall be taken in distress. 


Ipswich, cap. 47.~Item ordené est par la dite comunalté e defendu 
qe nul de la dyte vyle ne preygne en gage des povres tistours, ne des 
-povres pingneresses, ne des fillieresses, ne des povres taylliours, ne 
des tayllieresses, ne des povres lavanderes, ne des autres povres 
keytyfs, draps tayllez, launges ne lynges, ne parceles de teux draps, 
ne leyne pygnié, blaunche, ne teynté, ne lyn, ne kanivie,? ne fyl 
launge ne lynge, ne autres manere des choses suspecionuses, pur 
argent ne pur peyn ne pur vyn ne pur cerveyse, ne pur autre 
manere vitayllie par là ou l'om peot aver vereye suspecioun, qe teu 
manere des choses issi engagez ne seyent pas les propres biens de 
ceux meymes povres qe l'engagent. E qi autri chose preygne en gage 
de nul tel povre, cum avaunt est dyt, countre l'ordenaunce e le defens 
avaunt dyt, eyt cely ou cele qe la chose deyt, la delivraunee de 
meyme la chose engagee par les baillifs de la dyte vyle quitement 
sauntz rien payer, en qi meyns qe la chose seyt veue e trovee, si le 
engagour meymes ne seyt de tel poer q'il puisse de ceo respoundre e 
gré fere. 

It is ordered by the said commonalty and forbidden that any of 
ihe said town take in gage from poor weavers, or poor women wool- 
combers, or women spinners, or poor tailors or tailoresses, or poor 
laundresses, or from other poor wretches, any cut cloth, of wool or 
linen, or parts of such cloth, or combed wool, white or dyed, or 


1 So also Leeds. 2 Printed kamme, 


1194. 


1291. 


1504. 


1574. 
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flax, or hemp, or woollen or linen thread, or other kinds of | 
[whose ownership is]. questionable, and this neither for a money 
nor for bread, nor for wine, nor for beer, nor for any kind of viel 
inasmuch as one may well suspect that such kinds of goods, 
gaged, are not really the property of the poor people who offer i 
as gages. And whoever takes another's goods from any such y 
person, as is aforesaid, against the aforesaid ordinance and prohi 
tion, then he or she, who owns the goods, has the right to ok 
delivery by the bailiffs of the said town free of charge, of the said gc 
thus taken in gago, no matter in whose hands the goods be seen a 
found, unless the person who gaged them be of sufficient substanc 
to answer for the same and make satisfaction.! 


Kilkenny. Rothe’s Register, f. 85a.—Ordinatum . . . quodnullus 
ballivus seu officiarius dominorum capitalium seu aliorum dominorus 
aliquorum ° feodorum infra villa| m] Kilkennie nec franchesiam ejusdem 
nee nullus serviens nomine superioris pro tempore existentis nec 
aliquis alius predicte ville recipiat ab aliquo nec per se capiat pro debito 
vel aliquibus demandis aliquas? res accomodatas alicui inhabitanti in 
dieta villa. Et si super hoc querela facta fu[er]it superiori, quod tune 
sine dilacione per eundem superiorem parti querenti seu creditori libere 
res predictas * restituantur. 


It is ordained that no bailiff or officer of the chief lords or of 
other lords of any of the fees within the town of Kilkenny or the 
liberty of the same, nor any serjeant in the name of the sovereign 
for the time being, nor any of the aforesaid town, shall receive from 
any one nor take himself, for any debt or any demand, any goods 
lent to an inhabitant of the aforesaid town. And if complaint be 
made concerning this to the sovereign, then without delay the said 
goods shall be restored fréely to the party plaintiff or the creditor. 


Arrest. 

Waterford, cap. 165-—A]s0 that in absence or for lacke of a sergeaunt, 
every eitizen may and ought to arrest and bring before thofficer any 
that is demaunded or challendged for debt or any other cause. 

Cap. 10.—We finde by auncient customme that any man having 
accion shall first arrest the partie whom he myndeth to sue, and 


* In a Yarmouth custumal, probably ownership, and the claim must be entered 
late sixteenth century, printed in a within the year. 


modern rendering by Swinden, Yar- 2 MS. aliquondam. 

mouth, p. 161, cap. 18, is a long and de- ? MS. aliquos. 

tailed account of the treatment of bailed * MS. predictos. 

goods attached for debt or trespass. A > Hist. MSS. Comm. 10th Report, 


jury is to inquire into the question of App. V. p. 385. l 
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hen the sergeant hath taken surtie of him to aunswer to the pro- 
sse, that then the partie plaintif shall entre the accion in courte 
inst him. 


(5) DEFAULTS, ESSOINS, AND DELAYS. 


Salford, cap. 8.'—Item si aliquis implacitatus fuerit de vicino suo 
vel de aliquo alio de aliquibus que ad burgum pertineant et tres dies 
seeutus fuerit, si testimonium habuerit de preposito et de vicinis suis 
quod adversarius suus deffectus sit ad hos tres dies, nullum postea 
del ei responsum de illo placito, et alter cadat in misericordiam. 


If any one be impleaded by his neighbour or by another con- 
cerning any matter which pertains to the borough, and if he 
follows the suit for three court-days, and if he has witness of 
the reeve and of his neighbours that the other party? has made 
default on those three days, he shall not afterwards return any 
answer concerning that plea, and the defaulter shall be amerced. 


Leges Quatuor Burgorum, cap. 109.—Hoc intelligendum est quod tot 
essonia et tot dilaciones habebit appellator quot et ille qui defendit 
de dampnis et injuriis vel de terris calumpniatis, quia quot modis 
dicitur unum oppositorum, tot modis dicitur et reliquum. 


Be it understood that the appellor shall have as many essoins and 
delays as he that defends for damages and injuries and lands claimed, 
for what is said of one of the parties is equally said of the other also. 


Leicester?— Have Lawe. A ceo quel oure ke les parties vegnent 
primes ensemble en curt, le defendaunt, s'il veut, die llavelawe e 
par taunt passe a cele jornee cum avaunt fu usé, issi ke més par 
Havelawe dire en une querele ne seit delay granté for une fiez. 
E quant il avera dit Havelawe trusse plegges ou mette sun estal en 
pleggage, si il seit estalé, de venir a la prochein curt siwant, cum fu 
avaunt usé. Isi dune ne vegne, seit destreint par la grant destresce 
cum avaunt est dit desk’il vegne, e quant il vent, seit en la merci si il 
ne puisse ses defautes sauver. 

Have Law.—Also at the time when the parties first come to- 
gether in court, let the defendant, if he will, say Have Law and 
thereby go free on that day as formerly was the custom, but by 
saying Have Law in a plea, delay may not be granted more than 

1 So also Stockport, Manchester, and Bolton. 


? On plaintiff's default see further, p. 160. 
? Records of Leicester, i. 163, 


1230 
(about). 


1270 
(about). 


1277. 


1282 


(about). 


1305. 
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once. And when he has said Have Law, let him find pledges, or p 
his stall in pledge, if he be stalled, to appear at the next co 
following, as was customary of old, and then if he does not come, 
let him be distrained by the great distress, as is said above,! till he 
comes, and when he comes, led him be in mercy, if he cannot save his 
defaults. 


Leicester?—F'orfal. A ceo si le defendaunt eit plegges trové ou 
mainpernors de estre a la curt a certein jor e neipuisse estre, eyent les 
plegges ou les mainpernors s'il voilent a jor un forfal pur ly en lu de 
assoyne, cum avaunt fu usé, e le eyent puis avaunt a un altre jor. 





Forfal.—Also if the defendant has found pledges or mainpernors 
for his appearance at the court on a certain day, and he cannot be 
there, le& the pledges or the mainpernors, if they wish, have on the 
day a forfal for him instead of an essoin, as was formerly the custom, 
and then let them produce him on another day. 


Exeter, cap. 33.—8i un home ke seyt enfranchisé soyt empledé 
devant bayllif si put estre asonié une feyz avant sun defens et autre 
fez avant sa ley fere, et de cheskune asoyne aver uteyne. 


If a man who is enfranchised be impleaded before the bailiff, he 
can be essoined once before his denial and again before making his 
oath, and for each essoin he may have a week's delay. 


Swansea Charter.|— Preterea volumus et concedimus quod loquele 
in hundredis nostris de Sweynse non continuentur nec protelentur 
de hundredo in hundredum sine assensu parcium aut ob defectum 
judicii dilate,? ita quod judicia primo die formentur si dieti hundredi 
sectatores reddere noverint, sin autem in secundo vel tercio quartove 


. promulgentur si fieri potest, et si tunc reddere nescierint quinto et 


ultimo sine prorogacione aliqua reddantur. 


Furthermore we order and grant that pleas in our hundred 
courts of Swansea shall not be continued or adjourned from hundred 
to hundred without the consent of the parties, nor delayed through 
default of justice, but so held that judgment shall be given on the 
first day if the suitors of the hundred know how to do so, or if not, 
on the second, third, or fourth day judgment may be delivered if it can 
be, and if they do not then know how to render the judgments they 
must be rendered at the fifth and last without any postponement. 


! The great distress is explained ? The Danish equivalent of essoin. 
above (p. 108) as the distraint inside and 4 For the Manchester rule of essoin 
outside of the house. * (cap. 19), see above, p. 92. 

* Records of Leicester, i. 159-8. It 5 MS. dilati 


precedes * Havelaw’ in the original. - 
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Godmanchester, cap. 20.—Item quod si aliquis implacitatus fuerit, A 










lelicet de placito debiti, potest essoniari ad primam curiam, et si 

us suus fuerit defectivus, dictus defensor cadat in misericordia 

tra regem, et idem defensor distringatur contra proximam curiam 

sequentem ad respondendum, et si non comparuerit in proxima plena 

ia sequente, deinde distringatur de die in diem quousque justifi- 

caverit se, et non condempnetur in aliquo debito nisi in presencia sua. 

If any one be impleaded of a plea of debt, he can be essoined at the 

first court, and if his essoin be defective, the said defendant is in the 

king's mercy, and is distrained to come to the next court to answer; 

and if he come not to the next full court, he shall then be distrained 

from day to day until he will come to justice, and he shall not be 
condemned concerning any debt except in his own presence. 


Northampton III. cap. 58 (end)..—E aussint le dit maire e la com- 1341. 
mune sont assentuz qe en plee de dette ou de trespas qe touche desper- 
sonement qe le pleintif aprés la ley gagé n'eit qe un essoigne. 

And also the said mayor and community have agreed that in a 


plea of debt or trespass in which defamation is concerned, the plaintiff 
shall have only one essoin after he has waged his law.? 


Norwich, cap. 15.— De placito ubi et quando essonia debent fieri in Before 
ciritate.—liem in placito ubi essonium jacet et placitum illud sit per Ld 
breve domini regis in curia et aliquis se essoniet de malo veniendi, 
detur ei dies de octavo in octavum diem. Et de placito debiti quando 
agitur in pares civitatis, si placitum sit per breve, eodem modo detur 
dies in essonio, et si de debito vel alio placito agatur sine brevi inter 
pares, detur dies in talibus essoniis ad discrecionem et voluntatem 
ballivorum ; et si defendens, postquam sit attachiatus, de servicio 
regis per maliciam essonietur, habeat warrantum suum ad diem sibi 
datum, sin autem vertatur sibi in defaltam et graviter amercietur per 
ballivos [et] nichillominus respondeat ad placitum principale. 
Where and when the essoins on a plea can be made in the city.— 
In a plea where essoin lies, and if the plea be held by a royal writ in 
the court, if a man essoins himself on the ground of difficulty of 
travelling, from weekly court-day to weekly court-day shall be given 
him. And in a plea of debt when it is moved between peers of the 
city, if it be pleaded by writ, in the same way a day is given to him for 
essoin; and if a plea of debt or other plea be moved without writ 
between peers, a day shall be given in such essoins at the discretion 
and at the will of the bailiffs; and if the defendant, after he is 


! In the French and English ver- ? On the Northampton compurgation 
sions. Not in the Latin. for slander, see below, p. 181. 
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attached, be [accused of being] essoined of the king’s service by 
maliee, he shall have his warrant at the day given him, and if he 
cannot it shall turn to a default and he shall be heavily amerced 
by the bailiffs, and nevertheless he shall answer also to the principal 
plea.! 


. Torksey I. cap. 30.—Ht curia [de burghmote quolibet die lune °] erit 
sub hae forma, videlieet quando aliquis queritur de aliquo si sint de 
Torkesey, tunc debentur tenementa sua esse plegius suus ad prose- 
quendum, et defendens summonitus erit ad essendum ad proximam 
curiam et ad illam curiam potest facere deffaltam, et non erit 
amerciatus, sed consideratum erit quod debet attachiari eontra proxi- 
mam curiam in presencia sua ad respondendum parti. Et antequam 
attachiatus sit in presencia sua, non debet parti respondere sive 
inventus fuerit in curia sive non. Et post attachiamentum factum 
in presencia sua potest replegiare per plegios, et tunc potest ter 
essoniare, et [si] post attachiamentum factum facit deffaltam, et? 
non venit, tunc plegii sui erunt amerciati et preceptum erit quod 
iterum attachiatus erit et districtus, sive fuerit presens sive non, 
de curia in curia quousque venerit, si habet unde. 


And the court of boroughmoot every Monday shall be held in 
ihis form, to wit, when any one complains concerning anything and 
if they are of Torksey, then his tenements ought to be his pledge to 
prosecute, and the defendant shall be summoned to be at the next 
court, and at that court he may make default and shall not be 
amerced, but it shall be awarded that he be attached before the next 
court, in his own presence to answer the party. And before he is 
attached in his own presence he need not answer, whether he be 
found in the said court or not. And after the attachment made in 
his presence he can replevy by pledges, and then he can essoin three 
times, and if, after the attachment has been made, he should make 
default and not come, then his pledges shall be amerced and it shall 
be ordered that he be attached again and distrained from court to 
court, whether he be present or not, until he comes, if he has aught 
whereby it can be done. 


Cap. 38.—Modus essonii. Et querens vel defendens et unus et 
alius possunt habere tria essonia ante apparenciam et post apparen- 
ciam in omnibus casibus nisi placitaverint ad legem * vel ad judicium.’ 


1 Cf. above, p. 146, Romney (1408), three essoins may be allowed in a plea 


cap. 38, on essoin and default. ‘ad legem,’ see below under Compurga- 
? From the preceding passage, tion. l 
3 MS. et si. 5 4€. on a dilatory or peremptory 


* On the circumstances under which exception, for which see below, p. 161. 
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The method of the essoin.—And plaintiff or defendant, both 
alike, can have three essoins before appearance and after appearance, 
in all cases, unless they have pleaded as far as a compurgation or a 
judgment. 





Cap. 42.—Et sciendum est quod quilibet eorum potest essoniare 
alium in omnibus casis. 


And be it known that each may essoin the other in all cases. 


Colchester Red Book.—In primis quod cum aliquis formaverit 
querelam super aliquem burgensem in curia predicta, quod primo 
die in qua querela formata sit, servientes ville respondent summoni- 
cionem super defendentem ; et super hoc [si] ille defendens vocatus 
in euria non venerit, tune consideratum est per ballivos quod ille 
burgensis distringatur contra proximum hundredum, ad quem hun- 
dredum ille defendens essoniatus est, et sic de illo hundredo cum 
eodem hundredo in tribus hundredis sequentibus. Et si ille defendens 
ad tertium hundredum non venerit, tunc amerciatur ad vi. d. seeundum 
antiquam consuetudinem ejusdem curie. "Tune consideratum est per 
ballivos quod ille defendens distringatur contra proximum hundredum, 
ad quem hundredum servientes ville respondent nimis! insuffieientes 
districciones favorabiliter sive aliquibus exitibus seu amerciamentis 
forisfactis, videlicet aliquando per unam patellam sive per lavacrum 
vel per alias minutas distrieciones, per quod illi defendentes non 
curant dietis querentibus respondere. Et tune cum ille defendens ad 
curiam predictam apparuerit et placitaverit, tune allocantur dieto 
defendenti tres (sic) essonia post primum predictum, quod est maxima 
dilacio et dampnum quamplurium querencium in predicta curia, et 
contra communem legem Anglie. . . . Et super hoc ordinatum est 
per assensum dictorum xxiiij. hominum de consilio ville quod decetero, 
quando aliquis formaverit querelam in predicta curia super aliquem 
burgensem, quod in eadem die in qua querela illa formata fuerit, 
allocetur dicto burgensi defendenti, si voluerit, unum essonium, et 
aliter non in futurum ante apparenciam, et in proximam secundam 
diem alium essonium (quod essoniuin ammotum est postea °). Et si 
ille defendens non venerit ad terciam diem post secundum essonium, 
quod ille defendens distringatur contra proximam quartam diem 
curie, et sic per distriecionem de die in diem quousque se justificare 
voluerit. Et si ille defendens non venerit per districciones illas sic 
retornatas, quod districciones ille salvo custodiantur ad opus querentis. 


! The nimis qualifies favorabiliter and is wrongly placed. 
? This passage is interlined, 


1389. 
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Et quod ille defendens super quamlibet districcionem amercietur tam 
per primam distriecionem quam per alias distrieciones sequentes per 
discretionem ballivorum quousque se justificare voluerit. 


First, when any one brings a plea against a burgess in the said 
court, then on the first day that the plea is brought [the present prac- 
tice is that] the serjeants of the town answer [for] the summons 
against the defendant, and thereupon if the defendant being called 
into court does not come, it is awarded by the bailiffs that that burgess 
be distrained to come to the next hundred, at which hundred he is 
essoined, and so from hundred to hundred for three hundreds following. 
And if the defendant does not come at the third hundred, he is 
amerced 6d., according to the old custom of the court. Then it is 
awarded by the bailiffs that the defendant be distrained to come to 
the next hundred, at which hundred the serjeants of the town answer 
[for] some insufficient distresses [in a manner] too favourable [to the 
defendant] or for certain forfeited issues or amercements, for 
instance, sometimes for a pan or a laver, or other small distresses, 
which do not induce the defendants to answer the plaintiffs. And 
then when the defendant has appeared at the said court and has 
pleaded, three essoins are allowed to the said defendant after the 
first one aforesaid. And this is a very great delay, and a hardship 
to many plaintiffs in the said court and against the common law 
of England. . . . And thereupon it was ordained, by the consent 
of the said twenty-four men of the council of the town, that 
henceforth, when any plea is brought in the said court against any 
burgess, that on the day the plea is brought there shall be allowed to 
the burgess defendant, if he chooses, one essoin and no more in 
future before his appearance, and on the second day another essoin 
(which essoin was afterwards abolished) ; and if the defendant does 
not come at the third day after the second essoin, he shall be dis- 
trained to come the next [and] fourth court day, and so by distress from 
day to day until he will come to justice. And if the defendant does 
not come by these distresses, thus returned, they shall be kept safely 
for the use of the plaintiff, and the defendant shall be amerced at 
each distraint, both for the first and for the subsequent distresses, at 
the discretion of the bailiffs, until he will come to justice. 





1419. London. Liber Albus, pp. 202-3.—De essoniis. Et s’ascuns parties 
veignent et pledent al enquest ou en juggement, adouncges ils 
serrount rewlés solonc les usages de la citee, saunz ascune essone avoir 
es tieux accouns personelx devaunt ou aprés. Et coment q’un tiel 
defendaunt q'ad pledé al enquest face defaut aprés l’enquest joynt, 
nepurquant s'il veigne aprés quant l'enquest serra chargé, il avera ses 
chalenges as les jurroura et dirra ses evidences, nient countre- 
esteaunt le defalt. 
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Concerning essoins.— And if any of the parties should come and 
plead up to an inquest or a judgment, then they shall be ruled 
according to the usages of the city, without having any essoin in 
such personal actions before or after. And although a defendant, 
who has pleaded up to an inquest, make default after inquest joined, 
nevertheless if he come afterwards when the inquest is charged, he 
shall have his right to challenge the jurors and say his evidence, tho 
default notwithstanding. 


Fordwich, cap. 10, —Et in placito debiti, transgressionis, et con- 
veneionis, et in omnibus placitis personalibus inter liberum hominem 
liberum, tot dilaciones habebunt ut in placitis terrarum, [videlicet 
ires summoniciones, tria essonia, et tres defaltas].? 


And in a plea of debt, trespass, or breach of covenant, and in all 
personal pleas between two freemen, there are as many delays as 
in pleas of land, to wit, three summonses, three essoins, and three 
defaults. 


Cap. 48.—Si vero liber queritur de extraneo in placito debiti . .. 
omnes dilaciones habet extraneus contra eum quas ipse habet contra 
extraneum. 


If a freeman implead a stranger ina plea of debt, the stranger 
shall have all the delays against the freeman that the freeman has 
against the stranger. : 


Cap. 54?— Sunt tamen in hujusmodi diversis placitis diverse dila- 
eiones, quia in placito baterie et sanguinis fusi et in placito trans- 
gressionis sunt tres essonie.* 


Yet there are divers delays in suchlike pleas, for in a plea of 
assault and bloodshed and in a plea of trespass there are three 
essoins. 


Cap. 55.—Et sciendum quod in omni placito potest defendens 
unam essoniam habere post apparenciam in plena curia, salvis tamen 
plaeitis eorone. Et similiter defendens, si sit in lege ad negandum 
et habeat diem ad faciendam legem, de illa se potest semel essoniare 
[post legem vadiatam]? sed non amplius. Et istas duas dilaciones 
non habet petens sed tantum defendens. 


And be it known that in every plea the defendant may have one 
essoin after appearance in full court, saving in the pleas of the 


! As contrasted with the speedy pro- 4 But in cap. 70 (Woodruff, p. 265) 
cess if either party be a foreigner. it is stated that there is only one essoin 
? From the preceding sentence. where there is & plea of bloodshed. 


3 Also in Sandwich (Boys), p. 451. 5 Supplied from Sandwich. 


15th 
century. 


15th 
century. 


1461-83. 


15th 
century. 
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crown. And likewise the defendant, if he be upon his law to deny 
and have day to make law, may essoin himself thereof once after law 
waged, but not oftener. Andthe demandant does not have these two 
delays, but only the defendant. , 


Cap. 60, § 2.. —Ad tercium diem? oportet ut [defendens in placito 
debiti] veniat ad respondendum. Ad quem vero diem si non venerit, 
nee aliquis allegans pro eo quod sit in fara? sua, et fuit ante ultimam 
summonicionem slbi factam, distringatur extra ad veniendum et ad 
respondendum ad diem illum octavum. Et si tune non venerit, 
neque certificatus quod fuerit in fara ut predictum est, distringatur 
extra et infra. 

At the third court-day the defendant in a plea of debt must come 
fo answer; at which day if he come not, and no one alleges that 
it is because he is with the fishing fleet, and was so before the last 
summons made to him, he shall be distrained outside to come and 
answer on that day week. And if he come not then, and it be not 
certified that he is with the fleet as aforesaid, he shall be distrained 
inside and out. 


Winchelsea, cap. 25.—En cas de trespas, baterie, sank espandu, 
homsokne, mahyme, le defendaunt serra attaché par son corps et 
amesné a la prison, s'il ne poet trover suffisantes plegges d’estre a la 
procheyn courte, a quel court s'il ne veyne, soit il et ses plegges en 
la mercy et mys as meillours plegges encountre le procheyn court, 
et issint tanque il se justice de respondre a la partie; car en tiel 
ne gyst nul delay en la court. 

No translation is supplied, as the next entry may serve as a 
rendering. 


Hastings, cap. 30.—In case [of] trespas, batrie, or shedyng of blode, 
homesokkyng, or mayme, the defendaunt shalbe attached by his body 
and led to preson, and there to abyde in to the tyme he hathe founde 
swertie to answere to the partie unto the tyme the matter be de- 
term[in Jed, for in these causes there is no delay in courte. 


Dover, cap. 24.—Nota de placito debiti et convencionis fracte. 
Also in plee of dette or covenaunte broke, when pleynt is made to the 
baylly, he shall somone the defendaunte to be at the next courte ; and 
yf he come not, he shalbe distreyned be all that may be founde 
within and without till he come to answer.‘ 

1 Sandwich (Boys), p. 452. ring-fare or shot-fare. 


? After three essoins. * Winchelsea, cap. 26, Hastings, eap. 
? Fara=expedition, here the her- 91, Rye, 85, also allow no essoin in debt 
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Hereford, cap. 78.—And to the repetitions? now demanded of us, 
say that if any merchant dwelling in that city doth deliver his 
ds or chattels to any other merchant his fellow citizen, of what 
lition soever he be, or to any other foreign man, upon any bargain, 
' before trusty witnesses called for the same purpose, and the day 
payment shall not be kept forthwith, the creditors shall come to the 
t bailiff and shall find pledges, and the bailiff shall distrain those 
sbtors and compel them, by all kinds of rigour, from day to day, to 
y the debt ; neither ought they to be allowed but one essoin or 
[default ?|,° nor that unless one party * be without the vill.’ 


New Malton, cap. 5.— The foresaid burgesses shall make but two 
suites by the yeare to the said [great] court . . . and they shall have 
their eight days of summons, and at all the foresaid courts may the 
burgesses assoyne them once or twice, and if they make a default 
and appeare after the second essoyne they shall be amersed 4d. and 
noe more. 

Cap. 8.—And if any burgess of the said burgage® be sued by any 
man of the country or any neighbour of the said burgage, the said 
burgess shall have the eight dayes respitt. And if soe be that and he 
come into the court the first day after he be attached, and aske eight 
dayes from that day, and alsoe he shall have his delayes, that is to say 
two essoyns after every appearing, and that as well the plaintiff as the 
defendant in all manner of plaints as well of debt as of trespass and 
alsoe in plea of land, and as well [after law] waged as before. _ 

Cap. 9.—Andif soe be that and a burgess of the said burgagesue his 
neighbour of the same towne, noe burgess or any man of the country 
shall have court from day to day with[out] his delays, that is to say two 
essoyns as well the plaintiff as the defendant. 

Cap. 10.—And if soe be that he appeare not after the second 
essoyne, then shall the foresaid essoyne be turned into defalte, and he 
shall be amerced by the affering’ of twelve men. 


| eases, but Winchelsea allows a fort- ? ie. the request for information 
night's summons to the freeman and the from Cardiff. 
foreigner. ? * Plea' is suggested by the editors 
! This chapter is found only in the in the Journal Brit. Arch. Ass. xxvii, 
| poor and late English rendering. The 4 The editors print part. 
| page is torn out in the Latin custumal, 5 The editors print village, 
and is not represented in the Mont- ? burgage = borough. 


| gomery version. 7 Assessment, 


1486. 


1596. 


1277. 


15th 


century. 


1555. 


1282 
(about). 


. the pleyntife shall declar within four daies, yf oute of terme tym within 
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P 3 


Plaintiff's Default. 











Leicester. —I pur ceo ke usé fu ke le pleintif purreit fere ti 
defautes e ja le meins aler avaunt en sa querele, purveu est ke si ` 
pleintif ne siwe mie sa querele al jors ke doné li sunt, seit en 
merci e ses plegges de siwre, si il les eit, e son adversaire a mesme | 
jor passe saunz jor par sa defaute. 


And whereas it was customary that the plaintiff might make 
three defaults and nevertheless go on in his suit, it is provided that if 
the plaintiff does not follow up his plea on the days which are 
pointed for him, let him and his pledges to prosecute, if he has a 
be amerced, and by his default let his adversary go free that same 
day sine die. 


Fordwich, cap. 63.— De defalta petentis . . . petens non perdit 
accionem suam quamvis fuerit amerciatus sed potest per novam 
querelam illam recuperare.? 


By the plaintiff's default he does not lose his action albeit he was 
amerced, but he can recover it by starting a fresh plea. 


Dublin.É— That if the pleyntife doo not within eight dayes after 
tharrest declare, the partye arrestid shalbe discharged, and the 
plaintife shall pay the costs of the courte, and so, if the pleyntife — 
deferr proseding in his cause abowe thre court dayes, or compound, 
hanging the suite, plea, or pleynt. 

‘It is ordered that if eny partye be arrestid to aunswer in this 
courte in the tym of terme, when lerned men be in this cittye, that 


eight dayes, as was ordred in last assemblee. 


One Essoiner can essoin in several Pleas. 


Exeter, cap. 32.—5i un home est enpledé en curt de dis plés [vers] 
devers homes, si put estre asonié par un hume, si il nome lur nuns 
cheskun par sey. 


If a man is impleaded in court of ten pleas by different men, he 
can be essoined by one man, if he names their names each one by 


itself. 
1 Records of Leicester, p. 261. * Calendar of Records, ed. J. T. 
2 Sandwich (Boys), p. 454. Gilbert, i. p. 444. 
3 Provided the plaintiff has not failed 5 Ibid. p. 446. 


in making proof or the like. 
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Essoin of F'airs. 


ster|.—Notandum quod iste nundine habent excusacionem 

portmanemot, scilicet nundine S. Ivonis, et nundine S. Botulfi et 
dine Lenne et nundine Wintonie et nundine Stowe.? 

Note that these fairs are a reasonable essoin in the portmanmoot, 


to wit the fairs of St. Ives, and Boston, and Lynn, and Winchester, 
and Stowe. 


(6) DILATORY AND PEREMPTORY EXCEPTIONS.’ 


London. Add MS. IV. § 10.—Se si avient que nul home plaide par 
la lei de Lundres, e liseit mester de testimonies, u de guarant numer, 
bien se gart que il les numeit numeement par lur dreit nun. E s'il 
issi nel fait, l'um li jugera nameles fremeles. 

And if it chance that any man pleads by the law of London, and 
there is need of witnesses, or of naming a warrantor, he must take 


good care that he names them by name by their right name. And if 
he does not do this he shall be judged * nameless useless.' 


Leicester/—. . . Par oubliaunce de tens ne par altre circumstance 
chalengé, la querele ne seit abatue. 


The suit shall not be abated by non-specification of time or by 
any other circumstance challenged. 


Godmanchester, cap. 28.— Item quod quisquis placitans in placitis ë 
respondebit et voea[bi]tur per illud nomen et cognomen per quod com- 
munius et plus vocatur sine aliqua excepcione calumpnianda. 

That every one pleading in pleas shall answer and be called by 


that name and surname by which he is most commonly called 
without taking any exception. 


Torksey I. cap. 37—Et si placitant ad judicium in aliqua 
exceptione dilatoria et deffendens facit defaltam, consideratum erit 
quod sit districtus ad audiendum judicium suum si habeat unde, et 
si non habeat, quod sit attachiatus per corpus suum sicut superius 
dictum est;° et si testatum est quod non est inventus nec habet per 
quod potest attachiari, vel sit attachiatus et non veniat, eant ad 


! Records of Leicester, i. 83. ^ Records of Leicester, i. 157. See 
2 Stow, Lincolnshire. The word is more fully Vol. II. under rules for correct 
badly written. pleading. 
* Cf. Bracton, 188 b, and Britton, i. 5 MS. inplacitat’. 
317, on misnomer, " See p. 102. 


VOL. I, M 


1220. 


12th 
century. 


1277. 


1324. 


1345. 


1194. 
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judicium super principale; et si venerit ad proximam curiam eri 
misericordia pro deffallta sua versus dominum, et judicium reddi 
erit super excepeionem dilatoriam ; et si querela et narracio sit b 
respondeat ulterius ad actionem debito modo. 

Cap. 38.—Et si placitant ad judicium in aliqua except 
peremptoria et deffendens faeit deffaltam, tunc erit districtus 
atachiatus ad essendum ad proximam curiam in forma qua priu 
utrum venerit vel non, judieium erit quod querens recuperet ve 
eum actionem et demandam suam prout narravit et dampna sua. — 


And if they plead up to a judgment on any dilatory exception, t 
ihe defendant makes default, it shall be awarded that he be distrai 
to hear his judgment if he have the wherewithal, and if he have n 
he shall be attached by his body as is said above: and if it be testi! 
that he is not found and has nothing whereby he can be attached, oi 
heis attached and does not come, they shall go to the jd E 
the principal plea; but if he comes at the next court he shal 
amerced for his default against his lord, and the judgment shall | 
rendered on the dilatory exception ; and if the plea and the count b 
good, be shall answer over to the action in due form. 

And if they plead up to à judgment on any peremptory exception 
and the defendant makes default, then he shall be distrained or 
attached to be at the next court in the above form, and whether he 
come or no, the judgment shall be that the plaintiff recover his action 
against him and his demand as stated in his count and his -— — 


(7) THWARTNAY. 


Pontefract, cap. 8.—Qui aliquem rettaverit de aliquo delicto in 
placito coram pretore quod injuste et absque racione et in pace illi 
forisfecerit, et ille negaverit injuriam et non racionem et pacem et 
quicquid dixerit adversus eum, bonum dedit responsum. 

Cap. 9.—Qui negaverit injuriam vel non racionem, et non fuerit 
ineulpatus de aliqua istarum, judieabitur in misericordia pretoris et 
per forisfactum responsum suum recuperabit. 

Cap. 10.—Qui nominatim verba in negacione sua negare ceperit, 
et non omnia nominatim negaverit, cadit, et per forisfactum responsum 
recuperabit. 


When one man charges another concerning any offence in a plea 
before the reeve, that unjustly and unlawfully and in breach of 
the peace he has done him an injury, if then the defendant should 
[in general words] deny the wrong and unlaw and the breach of the 


THWARTNAY 163 





















peace and whatever may have been said against him, he has given a 
good answer. 

If he denies injury or unlaw and has not been charged with any 
of these matters, he shall be adjudged in the reeve’s mercy, and re- 
cover his answer by a forfeit.! 

When à man begins to deny word by word in his defence and 
does not deny all word by word, he fails, and shall recover his 
answer by forfeit.? 


Leges Quatuor Burgorum, cap. 31, § 2.—Hi est retinendum quod 
placitis burgorum utitur Twertnay*® in defensionibus defendendo 
ang and unlawe. | 


And it is to be had in mind that in the borough pleas the thwartnay 
is used in defences, in denying the wrong and unlaw.^ 


Leicester.— T7'werthrounay. Gens només. E pur ceo ke avaunt fu 
sé ke le defendaunt ne poeit a la pleinte le pleintif autre chose 
espundre for tut granter ou tut dire Thwerthutnay, e quant il aveit 
le nay deveit estre a sa ley sei sisme meyn, dune son adversaire, 
ou home pur li, elireient gent que ne irreient od li pur favur de 
lautre partie ou pur haine de li, e si il ne poeit sa ley fere od tele 

gentz nomez, serreit ateint de tote la parole, fust ele verraie ou fause : 

Pur ceo est purveu primes en plai de dette, si le defendaunt le dedie 

e le demaundaunt eit prove de sa dette par escrit, tailé® ou par vive 

voiz, seit rescu a la prove fere, issi ke si il n'eit for taylé ou vive voix, 

jurge il primes e puis ses tesmoines ke il meine, e seyent examinez 

de oye e de veue les tesmoines, si eus furent a la dette preudre ou 
— a la tailé fere, ou si eus furent là où la dette ou la tailé fu granté, 
| e solum ceo ke eus provent, recovere sa dette ou perde. E seyent 
— leg tesmoines lele gents, ne mie suspecenus custumers ne lowyz a 
faus sermenz aler. E gi il nome tesmoines e eus pur favur ou pur 
atie se sustreent de la verité dire, seient destreint par le baillif a venir 
e dire lor verité, e ausi cum est avaunt dit seyent examiné, ou si 
les parties par assentement se voilent mettre en enqueste de veisins 
ke sevent la verité de ceste chose, soit l'enqueste prise. E si le 
pleintif ne eit for sa simple voiz, seit le defendaunt a sa ley par 
taunz cum la curt agardera de bone gent e leaus, ne mie lowyz ne 


1 He pays a fine for leave to with- 24; Acts of Scots Parl.i. 971; Orme- 
draw the inept answer and give a better. —rod's Cheshire, i. 709. 


See Vol. II. on miskenning. ^ Wrong and unlaw = vis et injuria, 
? A word-by-word denial not being tort and force, H.E.L. ii. 598. 

requisite, a man will attempt to give one 5 Records of Leicester, 1. 158. 

at his peril. " On specialty, seo below, p. 202. 


? €f. Hutehinson's Cumberland, i. 
x 2 


1270 
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custumers a faus sermenz aler. E s'il face sa ley al jor ke doné 
est, passe quit. E si il defaile, seit cum ateint de la parole. 
mesme la manere en plai de trespas si le defendant die Thwerthut 
seit a sa ley, e en mesme la manere la face. E ke nul desormés s 
destreint a sa ley fere par gent nomez cum fu avaunt usé. E si 
defendaunt en plai de trespas se voile mettre en enqueste de son f 
seit l'enqueste prise par gent covenables hors pris ses.nusurs. E S 
jor del enqueste seit doné e le defendaunt ne vegne, seit destreint d 
astre a l'autre curt. E sia cele curt ne vegne, seit l'enqueste pris 
par sa defaute e jugement rendu e execucion fete. 


Thwart-nay. Folks named.—And whereas it was heretofore - 
custom that the defendant could not answer any other thing to 
the plaintiffs plaint except to admit everything or to say fully a 
thwart-nay, and when he had said the Nay, he had to be at his 
himself the sixth hand,! then the plaintiff or a man for him wo 
choose folk ? that would not go with him for favour of the other party 
or for hatred of him, and if he (the defendant) could not make fi 
law with such folks named, he would be attainted of the whole plea, 
whether it were true or false: Therefore it is provided first that in 
a plea of debt, if the defendant denies it and the demandant has proof of 
his debt by writing, tally, or by word of mouth, let him be received 
to make the proof, so that if he has nothing but tally or word of 
mouth, let him swear first, and then his witnesses whom he brings, 
and let the witnesses be examined of sight and hearing, if they 
were at the taking of the debt or the making of the tally, or 
if they were at the place where the debt or the tally was confessed, 
and according to what they prove, let him recover or lose his debt. 
And let the witnesses be lawful folk, nowise suspicious customers, 
nor hired to go to false oaths.” And if he name witnesses and they 
by favour or by malice withdraw themselves from saying the truth, 
let them be distrained by the bailiff to come and say the truth, 
and also let them be examined as is aforesaid; or if the parties 
by consent wish to put themselves on an inquest of neighbours who 
know the truth of this thing, let the inquest be taken. And if the 
plaintiff has nothing but his simple voice, let the defendant be at his 
law by as many as the court shall award of good and lawful folk, no 
way hired or accustomed to go to false oaths. And if he makes his 
law on the day which is given him, let him go quit. And if he fail, 
let him be as one attainted of the plea. Similarly in plea of trespass, if 
the defendant says the thwart-nay let him be at his law, and make 
it in the same way. And let no one henceforth be distrained to 


1 4,e. to find five compurgators. For ? It is the ‘cyread’ as compared 
cases of its use in pleas of debt and with the ‘ungecoren 46;’ see Brunner, | 
breach of covenant, 1878-9, see Records D.R.G. ii. 888, and the A.S. laws cited. 
of Leicester, ii. 175, 178-9. — ? Cf. above, pp. 49-50. 
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make his law by folk named, as formerly was usual. And if the 
defendant in a plea of trespass wishes to put himself on an inquest as 
to his deed, let the inquest be taken by suitable people, his enemies 
excepted. And if a day for the inquest is given, and the defendant 
s not come, let him be distrained to appear at the next court. 
ind if he does not come to that court, let the inquest be taken by 
default and let judgment be given and execution done. 


Confession. 


Leges Quatuor Burgorum, cap. 96.—Si aliquis calumpniet aliquem 
] verberaverit eum vel aliam injuriam ei fecerit, et ponat ad 
)pnum suum c. marcas vel quantum voluerit dicere, et calump- 
jus in responsione sua negaverit wrang et wnlaw et dicat * Bene 
colo auod feci tibi aliud quam facere debui, et illud paratus sum 
nendare ad visum proborum hominum,' eo modo emendet. Et si 
fale responsum non dederit sed totum clameum sustineat et precise 
eget, et ad diem legis legem facere non poterit, in forisfacto convictus 
rit e& condemnabitur ad totum dampnum quod adversarius suus 
jonit super eum. 

If any one implead another that he beat him or did him some 
other injury and should put his damages at 100 marks or what- 
ever sum he may choose to name, if the defendant in his answer 
deny the wrong and unlaw and say, ‘ Well do I remember that 
I did to thee other than I should have done, and that I am 
prepared to emend by the view of honest men, in that manner he 
may emend. And if he gives no such answer, but takes up the whole 
claim and denies it word for word, and yet on the day of compurga- 
tion cannot make his law, he shall be convicted and fined and 
condemned to pay the whole damage with which the plaintiff charges 
him. 


(8 WITNESSES. 


Pleas between Burgesses and Foreigners. 


London. Add. MS. XXII. § 6.—8i quis forensis hominem civitatis 
implacitaverit, non poterit comprobare eum per forenses nisi alter 
de civitate sit: et si homo civitatis forensem implacitaverit, qui 
[de] eivitate non sit, neque in ea terram habeat, eum testibus eum 
probare non poterit, nisi alter sit de comitatu in quo manet. 


If a foreigner implead a citizen, he cannot prove against him by 
foreigners unless one of the [two] witnesses be of the city; and if 
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a citizen implead a foreigner who is not of the city and has no 
therein, he cannot prove against him with witnesses unless ot 
them be of the county in which the foreigner dwells. 


1240 Bristol I. eap. 14.—Nullus extraneus producat sectam ad proban 
i id intencionem suam versus burgensem de ulla re nisi unus de sect 
de libertate ville. | 
Cap. 15.—Nullus extraneus probet talliam! aut debitum si 
super burgensem nisi habeat? unum qui sit de libertate ville 
defensione sua. 
Cap. 16.—Nullus extraneus abjuret catalla a manibus burgensi 
nisi habeat unum qui sit de libertate ville in defencione sua. 


No stranger shall produce suit to prove his count against 
burgess concerning any matter, unless one of the suit be of the liber 
of the town. 

No stranger shall prove his tally or debt against a burge 
unless he have one who is of the liberty of the town in his defence. 

Chattels shall not be taken from the hands of burgesses 1 
a stranger’s oath, unless he have one of the liberty in his defence. 


1270 Leges Quatuor Burgorum, cap. 29.— 81 aliqua querela exorta fuerit 
(about). inter burgensem et rure manentem unde juramentum fieri debeat, 
burgensis purgabit se sexta manu de burgensibus contra eum, ef sic 
ipse contra burgensem cum totidem talibus qualis ipse fuerit. Etsi 
per testes probare debuerit unus contra alium, oportet quod habeat 
parlem de burgensibus et partem de rure manentibus in testi- 
monium. l 
If any plea arise between a burgess and a country-dweller 
whereon oath ought to be made, the burgess shall purge himself by 
the sixth hand with burgesses against the other, and the country- 
man against the burgess by the same number of men such as he is 
himself. And if the case ought to be proved by witnesses one against 
another, it behoves that part of the number of witnesses be bur- 
gesses and part country-dwellers. 


1301. Manchester, cap. 29.—Item si aliquis villanus [contra] burgenses 
calumpniatus fuerit de aliquo, burgenses non debent respondere ei 
nisi habuerit sectam de burgensibus vel aliis legalibus hominibus. 


If any villein implead the burgesses concerning aught, the bur- 
gesses ought not to have to answer him, unless he has suit of the 
burgesses or other lawful men. 


* On proof of tally, see below, p. 202. ? MS. habeant. 
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Suit required and Compurgation discouraged. 


ontefraet, cap. 17.—Quisquis burgensis tenetur alteri respondere 
je teste et non forensi, nisi de facto apparente, vel de debito. 

Cap. 18.—Burgensis si de pari sacramentum acceperit, nisi de 
bito, in forisfaeto erit ; si de altero quam pari quietus erit. 

Cap. 19.—Si forinsecus a burgense sacramentum acceperit in 
aximo forisfacto erit. 

Every burgess is bound to answer another burgess, though he 
have no witness, but not to a foreigner without witness, except where 
the misdeed is apparent, or in a case of debt. 

A burgess who puts one of his peers to the oath! (except in a 
plea of debt) shall be fined, but he shall not be fined if he put one 
other than a peer to the oath. 

If a foreigner put a burgess to the oath, he shall be heavily fined. 


Inistioge, cap. 12.2—Liceat eisdem burgensibus debita sua per 
seetam legalium virorum deracionare vel probare. 


It is lawful to the said burgesses to prove or deraign their debts 
by the suit of lawful men. 


Exeter, cap. 31. —Home manaunt en cite ou burg deyt aver prove 
et defens vers un foreyn de chatel ou de covenaunt par serment od sa 
suyte, et home manaunt en vile defens vers autre. 


A man dwelling in the city or borough ought to have proof and 
denial against a foreigner concerning a chattel [withheld] ora covenant 
[broken], by oath with his suit, and a man dwelling in the town [has 
a simple] denial against another [burgess]. 


Manchester, cap. 12.—Item nullus potest vicinum suum ducere ad 
sacramentum nisi habeat sectam de aliquo clamore.? 


No one may lead his neighbour ! to the oath unless he have suit 
of some claim. 


Rules concerning Witnesses. 


Leges Quatuor Burgorum, cap. 30.—Sciendum est quod ille qui ducit 


testes in aliqua querela ad probandum non tenetur jurare, sed testes 
' 1 Apparently the oath of compurga- both parties. 
tion. The Leeds version is the same as 2 So also Thomastown, cap. 22. 
the above. It would seem to be in- 3 See below, p. 180, on the need for 
tended that there be amicable agree- witness in a debt charge. 
ment, and that litigation between bur- * i.e. a burgess. 


gesses shall be discouraged by &mercing 
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jurabunt quod verum est hoc quod testificantur, et erit in jurame 
suo quod hoc non dicunt propter odium unius nec propter amo 
alterius sed propter veritatem dicendam. Et tunc debet fieri record 
coram testibus de appellacione et responsione, ut audiant quid ju 
debeant antequam jurent. 
Be it known that he who brings witnesses in any plea to px 

his case is not bound to swear, but the witnesses shall swear t 

what they testify is true, and it shall be expressed in their oath t 

they say it not for hatred of the one or for love of the other, but on! 

for the sake of speaking truth. And then a record of the | apr 

and of the defence ought to be made before the witnesses, that tl 

may hear what they ought to swear before they swear. 


Waterford, cap. 8.—D'autre part nul homme forein ne sera test 
moine sur chitein si autre testmoigne n'ad, si il ne soit en neyf, et 
donge son compaig[n]on pourra bien estre testmoine de chascun 
covenant qe soit fait, e seil ne soient loiaus et croiables, il eonveient 
prendre a ceaus qi furent en la compaignie se il puissent estre trouvés. 
Et se il ne pussent estre trouvez, soient mis par lour serment 
demeyne, e qi qe cheit, la merchie serra demi mark, se il n'eit grasce 
des ballifs. 


Furthermore, no foreigner shall be witness against a citizen, 
unless he has no other witness, or unless he has come in a ship, 
and then one of the ship's company may well be a witness of any 
covenant that may be made; and if they be not lawful and trust- 
worthy persons, recourse must be had to others who were of the ship’s 
company if they can be found. And if they cannot be found, [the 
parties] shall be put on their own oath, and whoever fails, the amerce- 
ment shall be a half mark, unless he have pardon from the bailiffs. 


Bristol II. cap. 31.—Cum aliquis in placitis debitorum, contractuum, 
et convencionum seu transgressionum, utrum fuerit privatus vel ex- 
traneus, intencionem suam vocat probare, quod probare possit per 
testes privatos vel extraneos qui hujusmodi contractibus interfuerint, 
prestito ab eisdem testibus productis ante examinacionem primitus 
juramento de veritate dicenda, et quod nichil aliud dicent nisi 
id quod audierunt et viderunt, et examinentur hujusmodi testes per 
burgenses ville juratos per sacramentum quod fecerunt domino Regi 
et communitati quando admissi fuerunt infra libertatem. Et quod 
tales testes nullo modo examinentur per extraneos. 

When any one, whether denizen or foreign, vouches to prove his 


count in pleas of debt, contract, covenant, or trespass, he may prove 
by witnesses, denizen or foreign, who were present at the making of 
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such contracts, an oath having first been taken by the said witnesses 
produced, before examination, that they will speak truth, and say 
nothing other than what they have heard or seen. And such witnesses 
shall be examined by burgesses of the town sworn by the oath that 
they made to the lord king and community when they were admitted 
into the liberty. Aud such witnesses shall nowise be examined by 
outsiders. 







London. Liber Albus, p. 475.—De testibus productis. Item sinulle 
vouche deux tesmoygnez pur forbarrer un homme de sa ley ou 
d'enqueste, qu'ils ne soient resus s'ils ne soient gentz de bone fame, 
et ne pas comune seutiers ne proeves devaunt lez Ordinaries au Seint 
Poule ne aillours, ne suspecte de male. Et si la partie ceo voudra 
chalenger, qu'il viegne devaunt le maire et aldermans ; et là soient 
lez persones views et lour condicions tesmoignié ; et aprés, soit fait a 
lez parties ceo qe resoun demaunde. 


Of the wWnesses produced.—If any one vouches two witnesses to 
forbar a man of his oath or inquest, they shall not be received 
unless they are people of good fame, and not common suitors or 
provers before the Ordinaries of St. Paul's or elsewhere, or suspected 
of evil. And if the opposing party will challenge this, he shall come 
before the mayor and aldermen, and there the persons concerned 
shall be viewed and their character certified, and after that the parties 
shall be treated as reason demands. 


London.— De repellendo testibus afirmatis. Item pur ceo que 
plusures grevauncez et damages sount avenuz as diversez gentz 
par cause que lez viscountez ount useez en lour courtes, que 
[quand] cely qu’ad esté enpledez des dettes et covenauntez et d’autre 
contractes, et la partie defendaunt ad tendu de soi acquitier par sa 
seplisme mayne ou par enquest, le demaundaunt ad vouché deux 
testmoignes de forbarrier le defendaunt de sa ley ou del enqueste, 
queux proves ount esté resceux et sovent provés fauces en lour 
examinement a graunt esclaundre a la dite citee; et plusurs test- 
moignes ount esté si fortment enformez, procurez et lowez qe home ne 
poit a nule verité atendre, par quez plusurs bones gentz ount esté 
sovent mys a grauntz mescheves et torcinousement grevez: Et 
plus eurial chose serroit et acordaunt a ley et reson que homme se 
acquittat par son serment et siz bones gentz de jurer ovesqe lui ou par 
enquest de doze hommes qe par deux, issint suburnés et faucement 
procurez et  enformés: Pur qai ordeigné est que ticux proves 
desoremeés ne soient receuz. 


! Letter Book G. f. 92. 
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Of refusing witnesses who have been produced. — Where 
grievances and much damage have been suffered by € 
because the sheriffs have allowed in their courts that : 
man who has been impleaded of debt, or breaches of covenant t 
contract, and the party defendant has offered to acquit himsel 
the seventh hand or by inquest, that then the plaintiff shouid | 
two witnesses to forbar the defendant of his law or of the in 
and these witnesses have been received and often proved fals 
iheir examination to the great slander of the said city, and m 
witnesses have been so well primed, selected, and bribed, that it 
impossible to get at the truth : whereby many good people I 
often been subjected to great injuries and have been tortio 
aggrieved : and because it would be more seemly and more accord 
to law and reason that a man should acquit himself by his oath ¢ 
that of six good people swearing with him, or by an inquest of twel 
men, than by the witness of two men thus suborned and tortious 
procured and primed : therefore it is ordained that such witnesses 
henceforth not received. 


Kilkenny. Liber Primus, f. 75.—Item wheras trewe men ben dayly 
robbed in ther own presens of ther goodez, that from hensforth 1t [is] 
ordeyned and establysshed that whosoever, mane! of good name and 
fame, accuse any suspecte persone of anny suche hurtes, that the 
same mane,! his wiff and servauntez be admytted for wittnes in his 
owne malir and complainte, and therto credens be gyven till the ` 
contrary be justied and proved. 


(9) WAGER OF LAW. 


Okehampton, cap. 15.—Nullus, nisi sit libere condicionis, stabit m 
lege contra burgenses meos.? 


None but those who are of free condition shall stand in law against 
my burgesses. 


London. Liber Albus, p. 294.—En pley de contract et de dette 
quant la partie pleintif escript ne taillé n'ad, se peusse le defen- 
daunt defendre par sa ley. Mais en pley de trespas, come de saune 
treit ou de bateries, se termine la chose par enquest, si n'y est issi 
qe la partie pleintif se assente qe le defendaunt se purge par sa ley. 
Et chescun face sa ley par sa septisme mayn. Et cest ordre soit 


' mane = man. 
* The lord granting the charter (of confirmation) was Robert de Courtenay. 
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nuz en touz pleys pledeez en la citee, auxi bien de denzeins come 
foreyns. 

In à plea of breach of contract or of debt, when the party 
plaintiff has no writing or tally, the defendant can defend himself by 
his law. But in a plea of trespass, as of bloodshed or battery, let the 
cause be decided by inquest, unless it be that the plaintiff is willing 
that the defendant purge himself by his law.! And every one shall 
make his law, his own the seventh hand. And this rule shall be kept 
in all pleas pleaded in the city, as well of denizens as of foreigners. 


Leicester Records, p. 218.—Nullus de cetero debet facere legem 
cum hominibus allocutis nec suspectis, sed cum hominibus fidelibus 
non suspectis nec allocutis de placito debiti. 


No one henceforth may make law with men impleaded or 
suspected, but only with faithful men unsuspected and unimpleaded 
of a plea of debt. 


Sandwich ? (Boys, p. 452).—Et omnia placita cujuscumque fuerint 
condicionis, exceptis solummodo placitis terre . . . , terminari debent 
per probacionem agentis vel defendentis aut per acquietacionem partis 
negantis; quia infra libertatem quinque portuum non debet fieri 
aliqua inquisicio per vicinos prout alibi. 

And all the pleas, of whatever sort they may be, except only pleas 
of land, ought to be ended by the proof of the plaintiff or defendant, 
or by the acquittance ? of the party defendant, for within the liberty 
of the Cinque Ports there ought not to be any inquest by neighbours 
as elsewhere. 


Ibid.t— Sciendum quod in omni placito baterie, transgressionis, et 
sanguinis fusi, pars negativa habere debet, si possit et petat debito 
modo, acquietacionem suam, quamvis pars petens dieat se probaturum 
intencionem suam per bonos et fideles. Aliter habebit defensionem 
suam contra illum et contra sectam suam. 

Be it known that in every plea of battery, trespass, and bloodshed, 


the defendant may have (if he can have it and claims in due manner) 
his acquittance [by oath], even though the party plaintiff says he will 


i ' Perhaps with the exception of 


certain holiday seasons when the seventh 
hand was ordered ; see below, p. 173. 

? Cf. Fordwich, cap. 58. 

3 The proof of witnesses and the ac- 
quittance by the,oath of compurgation 
seem generally to be contrasted in this 
custumal, and see the Hythe extract 


below. The old English rendering in 
Cotton Julius B. v. runs ‘ by proof of the 
doer or by acquitment of the defender 
or by his defence.’ Similarly the ‘oath’ 
and ‘proof’ are compared in Beau- 
manoir. See Brunner’s Forschungen, 


p. 928. 


4 Cf. Fordwich, cap. 56. 


1292. 


15th 
century. 
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prove his count by good and faithful witnesses. Otherwise he shall 
have his defence against the plaintiff and his suit. 


Fordwich, cap. 70.'—— Solent ista placita, videlicet baterie, [transgres 
sionis |? et sanguinis fusi, terminari par acquietacionem partis negantis 
ut predietum est,? nisi raciones * partium illud exeludant. 

These pleas, to wit, battery, trespass, and bloodshed, are wont to 


be ended by the acquittance of the defendant as aforesaid, unless the 
pleadings of the parties exclude this. 





Rules on the Number of Compurgators. 


London, cap. 3— Si portireva vel tungravio compellet aliquem vel 
alius prepositus quod teloneum supertenuerit ê et homo respondeat 
quod nullum tolneum concelaverit, quod juste dare debuisset, juret 
hoe se vii. et sit quietus. 

If the portreeve or tunreeve, or any other reeve, charges a man 
with withholding toll, and the man answers that he withheld no toll 


that he was bound to pay, he [the accused] shall swear this himself 
the seventh and be cleared. 


Preston, cap. 8.—Item si aliquis burgensis queritur de aliqua re et 
alius adversus eum negaverit, et querens per judicium nominabit duos 
testes et ex illis habebit unum ad diem et ad terminum, et ipse potest 
habere quemcumque legalem hominem testem et alium burgensem ad 
legem ponere; defensor autem contra burgensem ad jusjurandum 
ponetur tercia manu per pares suos.’ 

If any burgess complain concerning aught, and the defendant 
[a burgess] shall have denied, the plaintiff by judgment of the court 
shall name two witnesses, and of these he shall have one on the day 
and at the term; and he may have any lawful man as witness and 
put the defendant burgess to his oath ; and the defendant in swearing 
against a burgess shall be put to the third hand with his peers.? 


Pontefract, cap. 15.—Si burgensis rettatus fuerit de pari suo de 
sanguinis effusione sive de ictu, et negaverit, jurabit se sexto, si non 
de sanguine se tercio. 

Cap. 16.— Si alius quam burgensis a burgense de eodem rettatus 
fuerit, jurabit se xii™°. 


! Sandwich (Boys, p. 456). $ Withholding toll would be a king's 
* In Sandwich. plea. 

3 Cap. 56. 7 The passage is difficult, and more 
* Boys translates agreements. than one translation is possible. 

5 Liebermann, Gesetze der A.S. p. ? His comupurgators are to be two 


234. burgesses. 
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If à burgess be aecused by a burgess of bloodshed or assault and 
would deny, he shall swear himself the sixth, but if no blood were 
shed, himself the third. 

If one who is not a burgess be charged of the same by a burgess, 
he shall swear himself the twelfth. 


London. Liber Albus, p. 58.'—Jn lege tertia? . . . Quod accusatus 
| Bis, baturis, toltis, vulneracionibus, plagis, ga ris effusione, 
; aliis hujusmodi injuriis, illatis temporibus sacris supranotatis 
idelicet tempore Dominice Nativitatis, in hebdomada Pasche et 
ntecostes *) unum faciet sacramentum in propria persona per se.‘ 
. . Post illum autem jurabunt sex viri . . . Et sciendum est quod 
ii sex viri eligentur de visneto quo talis accusatus manserit ... 
quorum nomina eidem accusato recitabuntur etc. ut superius in 
Magna Lege continetur.’ 

In the third law. . . That any one accused of assault, battery, 
earrying off [goods], wounding, bruising, bloodshed, and suchlike 
injuries, done at the saered times aforesaid (to wit, at Christmas 
time, and in Easter and Whitsun week), shall make an oath in his 
own person by himself. . . . After him six men shall swear... . 
And be it known that these six men shall be chosen from the neigh- 
bourhood in which the accused dwells . . . whose names shall be 
read out to the accused as is above contained in the Great Law. 


Torksey I. cap. 34.—De lege. Et si placitat ad legem et debet 
facere legem suam contra dominum, ballivum, vel bedellum, debet 
facere cum sua tercia manu, et si placitat contra partem et vadiat 
legem, debet facere legem suam cum sua vi. manu, nisi habeat 
graciam de parte et de curia; et de uno casu et alio, si vult facere 
legem suam, manifeste faciet vel habebit diem ad faciendum legem a 
die illa in xv. dies ; et inveniet plegios de lege, et tune potest semel 
essoniare et tune adjurnetur usque in die lune proximo sequente et 
de cetero pendente placito a die lune in diem lune, et tunc potest 
querens essoniare si vult. Et si querens sit essoniatus, deffendens 
potest postea ter essoniare, et sic facere processum quousque judicium 
erit redditum. 

Of compurgation.— And if à man pleads as far as compurgation and 


has to make his law against the lord, the bailiff, or the beadle, he 
must do it with the third hand, and if he pleads against a private 


! The passage is also in Liber Horn. * The form of tho oath is then given 
? Bee above, p. 47, for its application as above, p. 39. 
where there is no appellor. See above, p. 89. 


f ? Liber Albus, p. 56. 


1285 
(about). 


1345 
(about). 
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person and wages law, he ought to make his law with the sixth hand 
unless he has grace of the party and of the court ; and in both cases. 
if he wish to make his oath, he shall do it at once or have day to do 
it that day fortnight; and he shall find pledges for the swearing, 
and then he can essoin himself once, and have the plea adjourned till 
Monday next following, and then, the plea pending, from Monday to 
Monday, and the plaintiff can essoin if he likes. And if the plaintiff 
be essoined, the defendant can thereafter be essoined three times, 
and so make process until the judgment be given. 






















Cap. 35.—Et sciendum est quod si aliquis qui debet jurare secum 
non facit sicut facere debet, vel non jurat debito modo, vel se retraxit, 
non debet propter hoe occasionari, nec erit attinctus de lege, si 
manifeste potest habere alios qui volunt jurare secum debito modo; 
sed ille qui debuit jurare secum erit in misericordia domini pro sua 
faleitate. Et si sit attinctus de lege, judicium erit quod recuperet 
versus eum tantum quantum narravit versus eum et dampna sua que 
erunt taxata per curiam. Et nihilhominus in misericordia domini 
secundum consuetudinem ville et secundum taxatores vicinos, ita quod 
non ultra vi. d. Et quando pars erit honeratus (sic) ad faciendum 
legem debet dicere post ballivum ! et ballivus debet eum honerare sieut 
placitaverunt. Et si non dieit sieut ballivus dicit, debet restieiare? 
quousque dieit post ballivum. Etsi dieit quod non vult dicere sieut 
honeratus est, tune primo erit attinctus de lege et aliter non. Et si 
ille qui vadiat legem faciat deff[altam] post legem vadiatam, conside- 
ratum erit quod sit districtus ad audiendum judicium suum. Et 
utrum venerit vel non, eant ad judicium ad proximam curiam super 
principale et dampna. Et ad proximam curiam potest habere 
taxacionem de dampnis si vult hoe petere. 


And be it known that if any one who ought to swear with him 
does not do it as he ought to do it, or swears in a wrong way or with- 
draws from the oath, he [the principal] ought not to be molested for 
that, or attainted of his law, if he then and there can have others 
who will swear with him in due manner ; but he who ought to have 
sworn with him shall be amerced for his falsity. And if the 
defendant be attainted of his law, the judgment shall be that the 
plaintiff recover from him as much as he named against him in his 
count, and also his damages which shall be assessed by the court. 
And none the less he shall be at the lord’s amercement according to 
the custom of the town and according to the assessment of the 
affeerors his neighbours, but not more than 6d. And when the party 
is charged to make law, he shall say the oath after the bailiff, and 


! Perhapsthe ‘juramentum fractum’ planum ' that is not broken up into parts, 
as contrasted with the ‘juramentum ? See next note. i 
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the bailiff ought to charge him according as they have pleaded. And 
if he does not say as the bailiff says, he must mend! it until he does 
say after the bailiff. And if he says that he will not say what he is 
charged to say, then and not till then is he attainted of his law; 
otherwise he shall not be atiainted. And if he who wages law make 
default after the law has been waged, it shall be awarded that he 
shall be distrained to hear his judgment. And whether he come or 
no, they shall go to judgment at the next court on the principal 
matter and the damages. And at the next court he can have a 
taxation of the damages if he chooses to claim it. 





Southampton.— [Item est assentu et acordé que en un plee de 
trespas le defendant pledera al issue et tiendra son ley si les 
damages soient declarés a xl. s. ou ouster; et priera que le pleyntif 
soiet examyné si ces damages atteygnent a xl. s. ou ouster, par reson 
de mesme trespas. Et si le pleyntif refuse le examynacion, donque 
le defendant ferra son ley; et si le pleyntif sur son serement sur un 
liver dit q'il est endamagé a xl. s. ou ouster, donque l'issue serra trié 
par pais. 

It is agreed that in a plea of trespass if the damages be laid at 
40s. or more, the defendant shall plead to issue and shall tender his 
law; and he shall pray that the plaintiff be examined as to whether 
his damage amount to 40s. or more by reason of the said trespass. 
And if the plaintiff refuses the examination, then the defendant shall 
make his law; and if the plaintiff on his oath on the Gospels says 


that he is damaged to the sum of 40s. or more, then the issue shall 
be tried by a jury. 


Hythe, cap. 23.—Item en plee de trespas luy defendaunt serra 
attaché et mys al pleggis doner all prochen court et si le defend[aunt] 
dit de rien coupable, en sa acquitaunce sa tierce mayn. 


In a plea of trespass the defendant shall be attached by pledges 
to appear (?) at the next court, and if the defendant pleads not guilty 
he shall be at his acquittance, his own the third hand. 


Lydd, cap. 44.— De placitis personalibus. Also it is used in ple of 
catell withheld, trespas, covenaunt broke, deceyte and all other per- 
sonell accions, that the defendaunt be receyvid to his aequitance be 
ii. handys and himself; which ii. shall swere that they bele? his oth 
goode and true, but if so be that the playntiff will prove his intent * of 


! Cf. Godefroy, s.v. ‘restichier’=ré- part 8, p. 9. 
parer. ? Sic for beleve. 
? Hist. MSS. Comm. 11th Report, 4 intentio = count, 


1348. 


1483-5. 


14706. 


1476. 


1476. 


1529. 


1476. 


1282 


about). 
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sight and herth ; 


Lydd, cap. 37.—De vadiando legem in placito transgressionis. A 
it is used in case of trespase, that yf the playntyf tell in his t 
ayenst the defendant that he is smeten with his hond, have he 1 
quitance with his hond alone; and in case he be smeten with oth 
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and every playntif shall rather in every accion | 
receyvid to his profe! than the defendant to his acquitance ? (ete.) 







thynges than his hand, he shall aequite him with his iiii. handes“ 


without ony condicion; and yf the foreseyd defendant or any of his 






acquitours make any manner of condicion att their charge or els ony 


of them withdrawe his hond fro the book in makyng his lawe, then 
be the defendaunt jugged by the baylif and jurattes (etc.). 











Lydd, cap. 30.—Also it is ordeyned that every forener may wage 
his lawe with his soole hond and goo quite, and every resceant undyr 
5s. to wage his lawe with his sole hand, and above 5s.‘ to wage his law 
with ii. hendes and himself, in all accions except accions of lyfe and 
membre. But yf the party playntyf tell in his tale that he wyll prove 
it with ii. lawfull men of syght and herth, be he as well receyved 


ayenst a straunger as ayenst a receantte. 


Canterbury II. cap. 12.—Yeff a freman shall wage his law agenst eny 
man in an aecyon where he may be at his law, he shall be exeusyd 


with his iii. hand. 


The Twelfth Hand.* 


Lydd, cap. 16.—De maemio . . 


the discrescion of the court. 


. and en ease he denye, he that is 
appelid shall have his acquitance of xii. men of the franchise after 


No Oath in Lent.* 


Exeter, cap. 19.—Si un home face covenaunt od une autre od seute 
et cil difent, il provera sun covenaunt par serment od sa suyte; et si 
il est quarame par fiance; et le autre en la merci si le baillif veot. 


1 4.6. by witnesses. 

? 4.e. by wager of law. 

? Sic: possibly a mistake for ‘his 
own the third hand.’ 

* See below, pp. 183, 206. 

? On the twelfth hand see above, 
pp. 98, 60. 

° Cf. Eadward and Guthrum’s law, 


[9]: Ordel J adas syndan tocwedene 
freolsdagum J rihtfestendagum J se de 
pet abrece, gylde lahslit mid Denum, 
wite mid Englum.’ See Spelman, Post. 
Works, pp. 77-78, and Friedberg, Lehr- 
buch (1898), p. 754. The canons extend 
the prohibition also to other feasts of 
the Church. 
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If a man makes a covenant with another with suit, and the 
latter denies it, he shall prove his covenant by oath with his suit; 
-and if it is Lent, by affiance.! And the other shall be amerced if the 
bailiff chooses. 


Cap. 20. — 8i un home chalenge une dette ou aver de un autre senz 
yllé od seuyte, cil put defendre par serment sey terz al meins, et si 
st quarame aprés quarame. 

If a man claims a debt or goods from another without tally [but] 


with suit, the latter may deny by oath with two compurgators at 
least ; and if it is Lent, then after Lent.! 


Compurgation in Debt Cases. 


London. Add. MS. IV. $ 6.— Si home forein deit faire serrement 
pur dette, u per alkun mesfait, il le deit faire sei setme, e se il nes 
poet aveir, dunc deit il sul faire sun serrement: e a sis iglises 
proceines, a chascune iglise un serrement, e par tant se iert ? alegé. 

If a foreigner is to make oath in a plea of debt, or for any 
misdeed, he ought to do it himself the seventh; and if he cannot 
have them [six compurgators] then he ought to make his oath alone, 
and at the six nearest churches, at each church one oath, and by 
this he shall have perfected his wager of law. 


London. Liber Albus, p. 203.—Et en pley de dette le defendaunt 
poet gager sa ley par usage de la citee q'il doit riens a pleintif, c'est 
assavoir s'il soit homme enfraunchisé deinz la citee ou receaunt deinz 
mesme la citee ovesqes la septisme mayn,? luy mesmes nomez pur une. 
Et purrount tielx defendauntz faire loure leys meyntenaunt en court 
sur la ley gagé, s'ils eient gentz prestes, ou autrement averont jour 
de faire la ley al proscheine court sewaunt. 


And in & plea of debt, according to the custom of the city the 
defendant can wage his law that he owes nothing to the plaintiff: 
that is to say, if he be a franchised man in the city or dwelling in the 
city, he swears with the seventh hand, his own being one. And such 
defendants can make their oaths at once in court upon the wager of 
law, if they have their compurgators ready, otherwise they shall have 
1 day to make the law at the next court following. í 


| Et si le defendaunt soit forein, estraunge et nient resident en la 
citee, il purra gager et faire sa ley meyntenaunt ove la tierce mayn,‘ 


' See note 6, p. 176. 4 This scems to be due toa mistake ; 
2 Cf. above, p. 48. the seventh hand is more likely. 
? Sce the Lex Tertia above, p. 173, 
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luy mesmes nomez pur un, q'il doit riens au pleintif, et issint esi 
quitez. Et s'il n'eit deux hommes prestez affaire le serement ovesq 
luy, adouncges le defendant, al request du pleintif, deit aler en Car 
d'un serjaunt de la court as vi. esglises ! pluis proscheins a la Guyhalle 
et deinz mesmes les esglises jurra qe le serement q'il fist en la 
Guyhalle fuist boun, et adouneqes serra le defendant remesné | B. 
Guyhalle et avera soun jugement destre quitez, et le pleintif serra 
asmercié. Et en mesme le manere serra fait en autres acciouns 
personelles l'ou la ley est acceptable. 


Aud if the defendant be à foreigner, strange and not resident in 
the city, he may wage and make his law at once with the third ~ E 
his own being one, that he owes nothing to the plaintiff, and so he 
may be quit. And if he has not got two men ready to make the oath - 
with him, then the defendant, at the request of the plaintiff, ought to 
go in the keeping of a serjeant of the court to the six churches 
nearest to the Guildhall, and there swear that the oath that he made 
in the Guildhall was good. And then the defendant shall be brought 
back to the Guildhall and shall have his judgment that he is acquitted, 
and the plaintiff shall be amerced. And the same shall be done in 
other personal actions wherever compurgation is allowed. 





Preston, cap. 22, $ 2.—Si [burgensis*] negaverit debitum [aliquo 
burgensi?] et petens habeat testes, alter negabit sua tercia manu per 


xiid.; et si defensor venerit cum lege sua ad sacramentum suum 
faciendum et petens non venerit, defensor erit quietus, et petens in 
misericordia; et si petens venire non poterit et in loco suo aliquis 
positus coram curia, ipse potest accipere sacramentum defensoris. 


If a burgess should deny that he owes a debt to a burgess, and 
the plaintiff have witnesses, the defendant shall deny by compurga- 
tion with the third hand, and if he can make the oath, the plaintiff 
shall be amerced 12d.; and if the defendant should come with his 
law to make his oath, and the plaintiff should not come, the defen- 
dant shall be quit and the plaintiff amerced ; and if the plaintiff 
should be unable to come, and some one be set in his place before 
the court, he may accept the defendant's oath. 


Leges Quatuor Burgorum, eap, 28.— Burgensis potest per solam 
vocem suam eum ad juramentum ponere qui negaverit illi . debitum 
suum, quicumque ille fuerit. Sed si miles fuerit et denegaverit ipse 


! On the nine and twelve churches tains may be associated with this form 
of other laws, see Engl. Hist. Rev. xvii. of the oath. 
490. It has been suggested that the ? See p. 177, note 4. 
‘nine altars’ of Durham and Foun ? Supplied from previous paragraph. 
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jobest senescallum suum vel prepositum suum cum ceteris 
| ad faciendum juramentum ponere, si burgensis non 
ostes super eum. 

A burgess can on his sole accusation put a man to the oath who 
ied him payment of his debt, whoever he may be. But if the 
endant be a knight and he! should deny the debt, he can put his 
ward or his reeve with other free ? men to make his oath, provided 
> burgess have no witnesses against him. 


; of the Burghis.*—It is to wythe that qwha sa ever comes to 
| acquitaunce sall bryng wyth hime v. unsuspeetyt persouns 
sud fayme and himselfe the sexit: and the acquuitaunce sall 
is maner: in the fyrst he sall swere that he is nocht holdine 
me in the forsayde dete that he asks, nothir in all na in parte. 
alswa hu‘ sall swere that he bringes? nocht thaim that comus 
hime bot tyll swere a lell othe. 


swich, cap. 79.—Item usé est en l'avaunt dite vyle qe si play de 
e qe amounte outre xvid. obole® seyt mu devaunt les baillifs de 
yme la vyle entre burgeys de la vyle, ele un burgeys defendaunt 
je la dette e se defende par la ley countre l'autre burgeys, cely qe 
ley deyt fere deyt mener ovesqe luy en court, le jour q'il deyt sa ley 
re, x. hommes, les queux serrunt sevrez en deux partyes, c'est a saver 
d'une part e v. d'autre, entre les queux un cotel a poynt deyt estre 
e ceux v. ver les queuz la maunche du cotel chiet, serrunt 
oustez saunz serement fere; e les autres v. ver les queux la poynte 
et, demorunt ovesqe cely qe la ley deyt fere, més de ceux v. serra ly 
| remue, e les quatre de eux frunt le serement ovesqe cely qe la 
te ley deyt fere. 

It is the custom in the aforesaid town that if a plea of debt for a 
larger sum than 16}d.° be moved before the bailiffs of the said town, 
between burgesses of the town, and the burgess defendant deny the 
debt and defend himself by his law against the other burgess, he who 
ought to make the oath ought, on the day when he has to make law, to 
bring with him into court ten men, who shall be divided into two 
parties, to wit, five on one side and five on the other, and a pointed 
knife shall be thrown " between them, and the five towards whom the 


! The ipse may imply ‘in person.’ oath see Brunner, D. R. G. ii. 264-5. 
* So the old Scottish translation. # hu = lic. 


? Univ. Lib. Cambridge MS. Kk. i. * MS. repeats that after bringes. 
, $ 4, f. 21 b, under the title, which is ?^ On the ora of 16d. with the jd. 
not appropriate, * Of himme that graunts added, see p. 56, note 2, 
ots nocht haffand to pay.’ On the 7 On the A. S. use of lot as tho means 


Buen: right to have a deputy for his of selection, sec Brunner, D. R. G. ii. 
N 2 


15th 
century. 


1291. 


1301. 
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handle of the knife falls shall be dismissed without making oat] 
the other five towards whom the point falls, shall stay with hi 
has to make oath, but from these five one shall be rejected, a 
remaining four shall make the oath with him who is to wage hi 


E si la dette ne amounte qe xvi. d. ob., ou meyns, il ne deyt | 
fere forkes sey tierz. 

E fet a saver qe cest usage ne se tyent poynt forkes taunt £ 
ment entre burgeys de la vyle denzeynz, qe l'em apele piers e comu 
e non pas entre burgeys foreynz. 

E tut seyt issi qe un burgeys denzeyn seyt empledé de un bui 
foreyn, ou qe le burgeys foreyn [seyt] enpledé [d'] un burgeys-denzey 
play de dette, de qele summe qe la dette seyt, e le un ou l'autre se 
sa ley, e le play seyt de tele nature qe la ley se peot joyndre, seyt ce 
qe la ley aura gagé, receu en court a fere sa ley sey tierz. 
meyme la manere ver chescun autre estraunge. 

E fet a saver qe cest ordre, quant a mener x. hommes en ley 
solom la fourme avaunt dite, ne deyt pas estre usee en nul play, fork 
en play qe est proprement de dette detenue. 


But if the debt is only for 1614. or less, he ought not to wé 
his law except with the third hand. 
And be it known that this custom holds only between burgesses of 
the town, denizens who are called peers and commoners, and ni 
foreign burgesses.! ` 
And if it bethat a burgess denizen be impleaded by a foreign burgess 
or the foreign burgess by a denizen burgess,in a plea of debt, what- 
ever the sum of the debt may be, and one or other be at his law, and 
the plea be of such a nature that law can be joined, he who shall 
have waged law shall be received in court to make his law himself 
the third. And the like against every other foreigner. 
And be it known that this order as to the leading of ten men in 
wager of law according to the form aforesaid ought not to be used in 
any plea except in a plea which is strictly one of debt withholden. 


Manchester, cap. 25.—Et si aliquis alii aliquid acomodaverit sine 
testimonio, non respondebit quiequam ei nisi habuerit testimonium. 
Et si testimonium habuerit, per' sacramentum duorum hominum 
potest negare. 


If any one lends anything to another without witness, the de- 
fendant need not answer to him for aught unless the plaintiff has 


984. Gross on Trials in Boroughs, Primi, c. 66, 10. 
Harv, L. R. xv. 699, citing Leges Henrici ! Out-dwelling burgesses, 
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witness. And if he have witness the debtor may deny by the oath of 
two men.? 


thampton III. cap. 58/—E aussint le dit maire e la comune 
lit sont assentuz qe si nule homme de la fraunchise de la dite 

jlede altre en la court de Norhamton', soit le defendant de la 
2 ou ne mye, en plee de dette de xii d. ou de meyns, qe celui, 
t enpledé, se puisse alaier par sa meyn demesne, issint qe celui 
‘doit alaier soit de bone fame. Et auxint mesme le usage soit 
z en plee de despersonement, issint qe le pleintif soit de la 
nchise, soit le defendant denzein ou forein. 


And further the said mayor and the community aforesaid have 
agreed that if any man of the franchise of the said town implead 
another in the court of Northampton, whether the defendant be of the 
franchise or not, in a plea of debt of 12d. or less, he who is im- 
pleaded may make oath by his own hand, provided that he who has 
to make oath is of good fame. And also the same custom is kept in 
a plea of slander, provided the plaintiff be of the franchise, whether 
the defendant be denizen or foreign. 


Norwich, cap. 26.—Et quilibet civis illius civitatis sit ad legem suam 
1 placito debiti quando sine scripto vel tallia implacitetur. 
Cap. 27.— De placito debiti inter pares ville et forinsecum. Item in 
jlacito debiti quando inter parem civitatis et forinseeum deducatur in 
idicio per breve domini regis vel sine brevi, habeat ille qui est par 
civitatis suam probacidnem ad probandum debitum suum versus 
forinsecum. Et ille concivis sit in sua defensione ad legem suam 
versus forinsecum si aliquid petierit ab eodem, si legem vadiare et 


perficere voluerit secundum leges et antiquas consuetudines illius 
Civitatis ab antiquo usitatas et probatas in eadem. 


Every citizen of this city shall be at his law in plea of debt when 
he is impleaded without writing or tally. 

Concerning a plea of debt between peers of the town and 
foreigners.—In a plea of debt between a peer of the city and a 
foreigner, whether it be brought to judgment by a royal writ or 
without, he who is a peer of the city shall have his proof to prove his 
debt against a foreigner. And the citizen shall be in his defence at 
his law against a foreigner, if a foreigner claims anything of him, and 
if he chooses to wage and make law according to the laws and 
ancient customs of this city used and approved here of old. 


! Bee above, p. 167. ? In the French and English ver- 
? ie. the three-handed oath. sions. Not in the Latin. 
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Lincoln, cap. 12. De lege vadianda.! Every citezyn or fraun 
man that will make hys lawe, he may make it, and he will, 
fyrst answere in courte, if he have his men redye, or ellys he 
have is dai ower to the Thursday next ensuyng. At the whiche 
he may be essoynyd if he wyll. And if he be ensoynyd he schal 
is dai to the next Thursday after that. At whiche day he sehall 
in with six men hym selfe named for one. And if ony of them 
not he schall be condempnyd. Bot at all tymes it schall be la 
to the partye pleyntyf to have his chalence. 


Fordwich, cap. 41?— Decet ergo quod ipse petens in placito d 
petat aliquod certum ad quantitatem aut per simplex verbum sut 
aut per bonos et fideles qui ibi presentes fuerunt ubi debitum fu 
prestitum, aut per talliam. . . . Si autem petat per simplicem voc 
suam sine secta de visu et auditu per quam velit probare intentione 
suam, defendens se debet acquietare per simplex sacramentum sut 
si velit, et sit quietus per simplicem vocem contra vocem petentis. 

It is proper that the plaintiff in a plea of debt should claim 
certain sum either by his nude parole, or by good and faithful me 
who were present there when the debt was incurred, or by tally. . . . 
But if he pleads by his nude parole, without suit of sight and hearing 
by which he would prove his count, the defendant may aequit him- 
self by his sole oath if he chooses, and be acquitted by nude parole 
against the plaintiff's nude parole.? 


Dover, cap. 24, $ 3.—And in cas that a plgynt be made and the 
pleyntyff may not prove his axyng but with his syngle voys, and 
defendant profer to acquyte as hyely with his syngle voys, as the 
pleyntyf will prove, the acquytans of the defendant shalbe accept 
and the pleyntyf shalbe amerced, and he shall not take by hys pleynt. 


Hereford, cap. 41. — Et si creditor petat debitum per vocem suam 
simplieem,* tune debitor? potest esse ad legem suam manifestam." 
Et habebit diem ad proximam curiam ad quam ducat tres, si sit in 
libertate, et quinque si extra, qui sint fidelis condicionis ut prius. 

And if the creditor claims & debt by his nude parole, then the 
debtor may be at his open law. And he shall have a day at the next 


! For debt. Cf. above, p. 177, Liber tally, p. 205. 


Albus, p. 208, whence this is no doubt > MS. creditor, but the more careful 
derived. Montgomery MS. debitor. 
* Sandwich (Boys), pp. 446-7. * Of. Magna Carta 1217, which 
? Cf. Bracton,f. 400 b, on nude parole changes the ad legem of 1215 to ad 


and suit. legem manifestam, nec ad juramentum, 
t Contrasted with tally; see belowon cap. 84. 
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court, to which he shall bring three if he be of the liberty, and five 
if he be not of the liberty, who must be of good repute as aforesaid. 


Different Processes for large and small Debts. 


Hythe, cap. 27, § 2.—Et si le debite amounte outre xs. et le de- 
ndant le dedie, le playntyf provera sa demaunde sa tierce mayn. Et 
| la debite amounte may[n]s de xs. y provera sa soil mayn fraunke 
acountre fraunk, et si foren encountre foren, ou encountre fraunk, 
provera sa vi"* mayn. 

And if the debt amounts to more than 10s.! and the defendant 
denies it, the plaintiff shall prove his demand by the third hand. 
And if the debt amounts to lessthan 10s., a freeman shall prove by 
his sole hand against a freeman ; and a foreigner against a foreigner, 
or against a freeman, shall prove by the sixth hand. 


Romney, cap. 33.—And if the party defendant come, be hys wyll 
other be distresse, and the plaintiff tell ayenst hym that he is hys 
dew dettor of ixs. xid. ob. q. of small marchantyse of him boght in 
diverse tymes (that men call peti cappyng) to hys harmes, and the 
party defendant denye the dette, the party plantiff shall have his 
averement ayens hym and shall have recovery and the defendant a 
mercy for the withholdyng. 

And if the plantiff tell ayens the defendant that he oweth hym 
xs. or more, and the defendant denye the dette, have the plantiff hys 
prove if he wyll vouch hys sute; and if he may not attayne hys 
prove, goo the defendant quite and without day. And in ease that 
the plantiff allege no3ht sute in hys tale, have the defendant his 
aquittaunce. 


When Compurgation is refused in Debt Cases. 


London. Liber Albus, p. 204.— Et si homme soit empledé par pleint 
de debi pur vitalx despenduz en la mesoun le pleintif, ou pur la ferme 
des measouns allowez appellés househire, en tieux cas le defendaunt 
n'avera my sa ley.’ 


If a man be impleaded on a plea of debt for victuals eaten in tho 
plaintiff's house, or for the rent of hired houses, called howsehire, in 
such cases the defendant shall not have his law. 


! Cf. above, p. 176, in the Lydd rule, for a citation from Y.B. 1 Ed. IV. 5, on 
cap. 30. this custom. 
* Cf. Broke’s Abridgement, Cust. 48, 


1483-5. 


1498. 


1419 


1419. 


15th 


century. 


1356. 


1419. 
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London. Liber Albus, p. 214.—[| Si] taillé ensealé soit mys avaunt 
prove del dewete, le defendaunt n'avera my sa ley. 


If a sealed tally be put forward in proof of the debt, the defenda 
shall not have his law. i 


Laws of the Burghis.!—It is to wyt that this is the maner that a m 
may prof his deit, that is to say, wytht twa lell men and unsuspeet 
the qwhelk herde and saw the condicoun, and he sall pruf wytht ¢ 
men the sume of iiis. and save diverse tumys’ and diverse wytnes 
efter the quantite of the sume, and be other way it may nocht be 
profyt bot be obligacioun, or be his graunte in court befor justicie or 
serva[nt];? and the profe ma nother be addet nor lessit in the nowmer 
of the wytnes. 


The Decisory Oath.' 


London. Liber Albus, p. 021/— Item ordeignez est et assentuz, qe 
sl ascun veigne en court, et face sa demande de certeine dette, ou 
d'autre contract, et la partie defendaunt dit qe sa demande ou sa 
suite n'est pas veritable, et sur ceo 11 mette sur serement del pleintife 
affaire maintenaunt ove sa soule mayn; et si le pleintife ne voet 
faire la serement qe sa demande est veritable, q'adonqes soit la 
partie defendaunt adjuggez d'aler quit, et le pleintife en la mercie. Et 
mesme la ley eit la partie defendaunt en tiel cas, si la partie pleintife 
a ceo voet assentir. 

It is ordained and agreed that if any one come into court and 
make his demand for a sum due or for a breach of contract, and the 
party defendant says that his demand or his suit is not true, and 
thereon puts himself upon the oath of the plaintiff to be made at 
once with his sole hand, then if the plaintiff will not make oath that 
his demand is true, the defendant shall be adjudged to go quit, and 
the plaintiff shall be amerced. And the party defendant has the 
same law in like case, if the party plaintiff will agree to this. 


London. Liber Albus, p. 217.—Item l'ou ascune accioun personele est 
pendaunt . . . et ascun matier soit alleggé par le defendaunt en barre 
del aecioun, ou chose materiel pur deslaier le pleintif, et le pleintif se 
mette sur le serement le defendaunt peremptorie, qe la pley ou l'excep- 
cioun doné par mesme le defendaunt ne soit my veritable, adoncques 


! Univ. Lib. Cambridge MS. Kk. i. * See Hist. Engl. Law, ii. 684. 
5, No. 4, f. 28. Brunner, Forschungen, p. 245. 


? tumys= ? times. š The date is given in Letter Book G. 
* servant = sergeant : 
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le dit defendaunt . . . serra serementz s'il vuille, qe soun pley ou 
ccepcioun quelle il ad doné est bonne et veritable. Et s'il veigne et 
se de faire tiel serement, adoncges il serra tenuz auxi come con- 
t en la cause. . . . Et s'il face le serement, le pleintif serra ousté 
de sa suyte.' 


When any personal action is pending and any matter is alleged 


delaying the plaintiff, and the plaintiff puts himself upon the peremp- 
tory oath of the defendant that the plea or the exception given 
by the said defendant is not true, then the said defendant shall be 
sworn if he chooses, that his plea or the exception which he has given 
is good and true. And if he come and refuse to make such oath, 
then he shall be held as convicted in his suit. And if he make oath, 
the plaintiff shall be ousted from his suit. 


Women’s Compurgation. 


Bury, cap. 6.— .. .? E si braceresse se puit aquiter ovesqe sa 
soule meyn, q'ele n'ad poynt vendu countre le assise, ele serra quites. 


And if a woman brewer can acquit herself with her sole hand that 
she has not sold eontrary to the assize [of ale], she shall be quit. 


Torksey I. cap. 44.—Braciatores . . . erunt interrogati (sic) utrum 
braciant et vendiderint servisiam extra domum suam contra assisam 
an non ; si dieunt quod non, habebunt diem usque ad proximam curiam 
ad faciendum legem suam cum sua tercia manu de feminis ex utraque 
parte prope se manentibus vel aliis. 


When women are asked whether they brew and sell beer outside 
their houses contrary to the assize or no, if they say no, they shall 
have a day at the next court to make their law with the third hand, 
with women who live next door on either side, or with others. 


London. Liber Albus, p. 204.—Ht loù femmes en tieux cases [de 
dettes] sount enpledez et gagent lour ley, elles purront faire lour ley 
ovesqes hommes ou femmes a lour volunté.? 


! Cf. Bracton, p. 399 b. 

* After rules on ‘ affecring ' or assess- 
ing of the amercement by ‘ peers.’ The 
claim to the sole oath had been made in 


women.’ See also p. 113 for other re- 
ferences. Cf. Bracton, Note Book, No. 
7. A woman’s compurgators are to bo 
males. And so at Tettenhall Regis, see 


by the defendant in bar to the action, or any material reason for. 


1293 and refused. Pinchbeck Register 
(Univ. Lib. Cambridge), f. 27 b and 28 b. 

° Cf. Essays in Anglo-Saxon Law, 
p. 356, for an Anglo-Saxon case (A.D. 
990-994) in which a woman brought 
‘the whole full oath, both of men and 


above, p. 80, and Wakefield Court 
Rolls, ed. Baildon, i. p. 194. But for a 
case in which a woman brought female 
compurgators, in an ecclesiastical court, 
in a charge of adultery, in 1802, seo 
H. E. L. ii. 398. 


1327. 


1345 
(about). 


1419. 


1480-1. 


12th 


century. 


1230 
(about). 


14th 
century. 
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And where women are impleaded in such cases of debt and ` 
their law, they may make their law with men or women at tl 
pleasure. 


Lincoln, cap. 13.— Femina vadiat legem. And if any woman of i 
cite be accept to make hir law, she may make it with men or woi 
at her pleasure, except allwey that they schall make newer "E le 
ageyn ony specialte or wrytyng seeled, for vitall spendyd in houce 
money takyn be tale, howse ferme or corporall sellarye, nor for mor 
deliverd be odyr mens handys to thayr behove.! I- 


(10) SIMPLE DEBT PROCESS. BURGESS AGAINST BURGESS 


Preston, cap. 22.—1tem si burgensis queritur de aliquo burgense 
quod ei debitum debeat et alius cognoverit debitum, precipiet prepositi 
quod ipse evadiet debitum petenti et ipse evadiet, et tunc precipiet u 
ipse reddat debitum infra octo dies super forisfacturam. Si auten 
non reddiderit, erit in misericordia de octo denariis in prima eb- 
domada, in secunda ebdomada de xii. denariis, et sic unaquaque. 
ebdomada donec reddat debitum. 


If a burgess implead another burgess of a debt which he owes 
and the debt be acknowledged, the reeve shall order that he gage the 
debt to the plaintiff, and he shall gage it; and then the reeve shall — 
order that he restore the debt within eight days on pain of forfeiture. 
But if he does not restore it, he shall be amerced 8d. the first week, 
12d. the second week, and so weekly until he restores the debt.? 


Salford, cap. 4.—Item si aliquis burgensis aliquem burgensem 
implacitaverit de aliquo debito et ipse cognoverit debitum, prepositus 
ponat ei diem, scilicet octavum, et si non venerit ad diem reddat mihi 
xii. d. pro forisfactura diei et debitum reddat et preposito iiii. d. 


If any burgess implead a burgess of a debt and the debt be ac- 
knowledged, the reeve shall appoint the eighth day for payment, and 
if he come not on the day he shall pay 12d. for forfeiture of the day, 
and he shall pay the debt and 4d. besides to the reeve. 


Kilkenny, cap. 9.—Item si aliquis dicte ville debeat alteri sex 
denarios vel infra, dictus superior ad rogatum querentis mittat servi- 
entem suum ad dietum debitorem, et si coram illo serviente cognoscat 


! Based on Liber Albus, p. 204; see debt in the Lex Salica, see Brunner, 
above, p. 188. D. R. G. ii. 447 and 521, but the parallel 
^ On the weekly increase of the is not exact. 
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quod tantum ei debet, tune serviens ille capiat pignus dieti debitoris 
et tradat illud creditori pro debito predicto. 


If any one of the said town owes another 6d. or less, the said 
sovereign at the request of the plaintiff shall send his serjeant to the 
said debtor, and if in the presence of the serjeant he acknowledges 
that he owes the man so much, then the serjeant shall take a gage of 
the said debtor and hand it over to the creditor for the aforesaid debt. 


Bristol II. cap. 18.— 51 quis fuerit in aliquo debito versus aliquem, 
uirum fuerit privatus vel extraneus, si statim invenire voluerit securi- 
tatem de satisfaciendo parti de debito suo recuperato infra octo dies 
vel tria maria prout datus fuerit ei dies, diem suum [habeat] etc. 
Et si post diem elapsum non habeat unde reddere possit vel noluerit 
eum possit, tune leventur hujusmodi debita de eorum plegiis et manu- 
eaptoribus tanquam principalibus debitoribus. Et si invenire noluerit 
nec poterit manueaptores invenire statim, de bonis et catallis debitoris 
debita hujusmodi recuperata leventur indilate. 


If any one owe a debt to any one, whether he be denizen or foreign, 
if he find security at once to satisfy the party of the recovery of his 
debt within eight days or three tides—according to the term appointed 
for him—he shall have his day. And, if after the day has passed, he 
has nothing whereby he can pay back, or will not pay though he can, 
then such debts shall be levied of the pledges or mainprisers as from 
the principal debtor. And if the debtor cannot or will not at once 
find pledges, the debts thus to be recovered shall be levied at once 
upon the goods and chattels of the debtor. 


Southampton.— Que aprés ascun accion de dette affirmé en le 
comyn courte de mesme le vile entre ascun home demeurant deinz 
mesme le vile qe le processe sera tielle: Em primes le defendaunt 
serra somoné ? et aprés en le procheyne court il avera un essoyne s'il 
voet, et aprés en le procheyn courte il avera un defaute sanz rien 
perder, et aprés, s'il ne vient, un attachment.” 


That in every action for debt entered in the common court of the 
said town between men dwelling in the said town, the process shall be 
this: that first the defendant shall be summoned, and then at the 
next court he shall have an essoin if he chooses, and then at the 
next court he shall have one default without losing anything, and 
then if he comes not he shall be attached. 


! Hist. MSS. Comm. 11th Report,  somouns. 
part 3, p. 9. | 3? On each default the value of the 
? The usual pass. part. is somons or attachment is raised. 


1344. 


1348. 


1569. 


Before 
1340. 
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Irishtown Hall Book, f. 24.— It is concluded by the portrive, bur- 
gesses, and commons that if enny man dwelling within the libertye, in 
the contry or elsewhere, doe make request to the portrive for the tyme 
being to have his safe conduct, that he may not be attatched for enny 
manner of debte due to eny private man or woman, allwayes exeept- 
ing the king or queenes challenges, and that it shall be lawfull for 
the portrive to protecte for twenty-four howres enny such person, 
excepting the before excepted—the intent and true meaning of this 
statute is that the partie soe seeking protection cometh to take ordre - 
or reckon with his creditors and not to stand at defiance with them.! 


(11) PROCEDURE IN PLEAS OF DEBT. 


Norwich, cap. 26.—De placito debiti inter pares ville sine brevi.— 
Item in placito debiti inter pares civitatis ad quantamcunque por- 
cionem seu quantitatem debitum petitum se extendet sive sit plus sive 
minus, statim postquam petens querelam suam attachiaverit de prose- 
quendo eundem, somoneatur debitor ad respondendum crastino die 
sequenti post querelam attachiatam sive allocacionem aliquam 
cujuscunque quantitatis debiti petiti. Et si debitor veniat ad diem 
suum per summonicionem et libertatem suam alleget, attachiet se 
statim ad respondendum, et habeat diem octavum. Et nisi venerit 
ad diem suum per summonicionem sibi factam, fiat super eum 
districcio. Et siad primam districcionem se attachiaverit et libertatem 
suam allegaverit, detur ei octavus dies sicut prius ad respondendum. 
Et si per maliciam ad differendum querelantem permittat fieri super 
eum tres districciones ante quam se velit attachiare, incurrat penam 
districcionum prius in placito replegiare contentam in capitulo xiiij.? 
pro suo contemptu. Et nichillominus distringatur de die in diem per » 
quantum poterit distringi quousque se attachiaverit. 


Of a plea of debt between peers of the town, without a writ.—1n 
a plea of debt between peers of the city, no matter to what portion 
or sum the debt claimed may amount, whether it be more or 
whether it be less, as soon as the plaintiff has attached his plea 
[by pledges] to prosecute the same, the debtor shall be summoned 


! Viner, tit. Custom, p. 168, cites a ? This chapter orders the sale of the 
Cheshire custom that if a debtor before ^ distresses week by week, the money to 
the chamberlain of Chester swears to be taken to the king’s use, until the 
pay his debt as soon as he can, he shall person distrained will come. 
have a protection. 
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to answer on the morrow following the attachment of the plea, or the 
allowance of a particular sum of debt demanded. And if the debtor 
come on his day by the summons, and allege his liberty, he shall at 
once attach himself to answer, and shall have that day week. And 
if he do not come on his day by the summons made to him, distress 
shall be levied on him. And if heattach himself at the first distraint 
and allege his liberty, that day week shall be given him as before to 
answer. And if by malice, and to delay the plaintiff, he allows three 
distraints to be made upon him before he will attach himself, he shall 
incur the penalty of the distresses, named above in cap. 14 concern- 
ing pleas of replevin, for his contempt, and he shall nevertheless be 
distrained from day to day by as much as can be found to be dis- 
irained until he does attach himself. 





Lincoln, cap. 3.'—De somonicione per vicecomites et ballivum. And 
if ony pleynt be made ageyn ony man fraunchest or eitezyn duellyng 
within the same cite, if it be for dette, accounte, or cownand brokyn, 
the defendant schall be somond with an officer of the scheryffys for 
to be at the courte of burghmanmote the Mononday next ensuyng to 
answere to the pleyntyf accordyng to the fourme of lawe. And if the 
seid defendand make defawte at the fyrste courte and thre courte 
dayes after, amercyment to ryn apon hym evere day iiid. 

Cap. 4.— De essonits et amerciamentis. Att the fyfte courte a capias 
to be awardyd to toche hym by his body. And whedyr the party 
pleyntyff or defendand apere at the first day in ony accion personell, 
at the secund day in courte thei mey be essoynyd apprés aparens.’ 
And in like wys the fyrst day yf he apeyr not. 

Cap. 5.—De districcione.? And if the defendant make foure 
defawtis besyde his essone, if he be sufficient for to be distrenyd, a 
graunte distresse schall be awardyd to be execute opon his godys, he 
neither to hawe opyn byyng and sellyng in schop nor other wyse, bot 
for to be distreynyd therbi to answer the party pleyntyf, bot his 
doers of his howses and his goodys to be selyd to? he come to eourte 
to answer. And if he come not at the gret distres he schall leys his 
issues.° 


Cap. 6.—Magna districcio. And if the defendand at ony tyme 


1 This describes the process for re- 
covering debt in the burmanmoot, as 
compared with the foreign court; see 
below, p.197. This is a part ofthe Lincoln 
custumal which does not appear to derive 
direetly from London, so far as the docu- 
ments printed in the Liber Albus and 
elsewhere will show. The Ipswich 
chapters 22 and 84 describe in similar 


terms the process there. 

2 In the margin ‘esson apres ap- 
parent, in a current hand. It is the 
essoin after an appearance in court. 

3 MS. destrucctone. 

* bot for and. 

5 to = till. 

6 Cf. Liber Albus, p. 202 (the profits 
of property held in sequestration). 


1480-1. 


1486. 
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cum in to courte and gyf answere to the pleyntyf and after mal 
defaute, whereby a quest passys betwix the partyes, and therby tl 
defenddand is cast or founden in defaute, that then a grete distres 
be awardyd to have execucion of his landis and tenementis, goody 
and catellys. 

Si diffendens non sit sufficiens. And if the defendand be not sufi 
cient and cum in to courte to answere to the pleynte that then t] 
scheryffys to take sufficient. suerte that he schall be forthe comyr 
at their joberdye.! 

Cap. 7.— Execucio bonorum diffendentis pro diffalta. And after the 
gret distresse awardyd and goodys of the diffendantes attachyd at the 
next eourte ensuyng, if the defendand make defaute he schall be con- 
dempnyd to content the playntyff in suche dewtese? os is comprHeytem ir 
the pleynt, and the courte to taxys the damages acordyng to t 
discressionys. And all suche goodys that be attached or arest 
schall be preysyd, and execucion made opon them to the behofe of 
the pleyntyff at his sewyt and costys by thre men of the same cite. 
And the same goodys accordyng to their valewe to be delyverd to the 
pleyntyf. 

Cap. 8.—Appreciatio bonorum diffendentis. And the seid pleyntyf 
schall fynd sufficient sewerte in courte to make restitucion to the 
defendant of the same goodys if he cum within xl. dayes next ensuyng.? 
And if the defendand cum within the seid xl. dayes for to answer and 
pray to hawe à garnyshment, that then schall be awardyd a scire 
facias to the pleyntif to shewe and plede and to justefye his pleynt. 

Cap. 9. —Quwerens inveniat securitatem. And if the pleyntyff cum 
not and he be warnyd, other be his self or hys seweyrtese, he shall be 
nounsewyd. And then the defendand to haf restitucion of his goodis 
ageyn. 

Cap. 10.—Si diffendens frangit sequestracionem aut arestum. And 
if the defendand breke the sequestration or areste and if it be teste- 
fyed by the officers, then a capias schall be awardyd to attache the 
said defendand by his bodi. And there to abide in preson or under 
sewerte to answer to the pleyntyf and fyne makyng to the comon 
chambyr. 


Hereford, cap. 36.—De recuperandis debitis. De debitis nostris 
utimur quod creditores venient ad ballivum nostrum capitalem, 
acceptis secum duobus plegiis ad minus, vel vadium si impotentes 


! joberdye = jeopardy. ? dewtese = debts, 
* See above, pp. 116, 145-7, 


mue 
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t, vel per fidem! si credulitas in personis suis habeatur, et dicant 
| petant a ballivo ut debitores sui distringantur et quod ballivus eis 
o proficuo civitatis non negabit: et tune ballivus dabit eis diem 
1 crastino si extranei vel extra libertatem sint, et debitores compellat 
er omnem viam rigoris ut eodem modo intersint ad respondendum ; 
d si sint infra libertatem detur eis ad proximam curiam Et si 
sbitores inveniant plegios ad respondendum, dieat ballivus dictis 
jylegiis quod erunt pro debito si recipiantur, et pro omnibus aliis curiis 
(sic) et [ad] statum curie pertinentibus, quousque dictum debitum sit 
uperatum. Et eum creditores et debitores ad curiam venerint, 
fiat eis per ballivum et seneseallum festinum remedium. Et cum 
debitum fuerit recuperatum, sequatur clerico nostro quo execucio 
debiti omnibus pretermissis fiat. In casu [quod] execucio opportet 
fieri, si necesse fuerit et debet primo de bonis et cattallis in manus 
debitoris existentibus. Et si non habet unde justificari posset, petat 
creditor quod inhibeatur debitori ne a curia recedat donee creditori 
satisfecerit et ballivo de amerciamento communitatis. 


On the recovery of debt.—Concerning our debts it is our custom 
that ereditors shall come to our chief bailiff, bringing with them two 
pledges at least, or a gage if they are poor, or their faith if trust may 
be put in them, and they shall ask and claim from the bailiff that their 
debtors may be distrained, and the bailiff shall not refuse them that, 
for the profit of the city : and then the bailiff shall give them a day 
on the morrow if they be strangers or outside the liberty, and shall 
compel the debtors by every means in their power that they may 
likewise be there to answer; but if they are within the liberty they 
shall be given the next court day. And if the debtors find pledges 
i to answer, the bailiff shall tell the said pledges that they are re- 
sponsible for the debt if they are received, as also for all the other 
matters belonging to the court and the status of the court until the 
said-debt be recovered. And when the creditors and debtors have 
come to the court, a speedy remedy shall be provided by the bailiff 
and steward. And when the debt has been recovered, let him (the 
plaintiff) sue to our clerk that execution for the debt be done without 
delay. In a case where execution has to be done, if it be necessary, it 
ought to be done first on the goods and chattels in the hands of the 
debtor. And if he has nought whereby he can be justified, the creditor 
shall crave that the debtor be forbidden to quit the court until he has 
satisfied the creditor and the bailiff for the community’s amercement. 


Canterbury I. cap. 4.2—Yff that in ple of dett begonne tofore the 
bayliffs be a freman agenst a freman, first he that is empletyd schall 


! See above, p. 96. Hastings, cap. 81, Lydd, cap. 24, Yar- 
2 Rye, cap. 85, Winchelsea, cap. 26, mouth II. cap. 18, also have full ac- 
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be somyned and affterward be assoyned, and aftyr the esson m 
default and afterward renne in issues, as long as he hathe whery 
for to be distreynyd unto the tyme that he come to answer; : 
yf he have nought wherby to be dystrenyd then shalbe award 
agenst hym a capyas, and when the deffendaunt is ytake and co 
mytted to answer after the ple is begunne, as well the playntiff as 1 
defendaunt may have one essoin, and every defendaunt, in all manı 
of accions of dette withoute obligacion or wrytyng under seall, schal 
yf he wyll, diffend hym by hys lawe, hymself the thyrde hand, f 
as myche as he ys ffre, but [if] yt be so that the playntyffe that is 
fre wyll put hym to his prover, and yff he wyll prove his aee 
hymselff the thyrd hand, the playntyff and his ii. provers, eyche 
hymselff, schall prove dewly his accion: and therto eyche of them 
swore by hymselffe to make due proyff of syghte and of herthe, day, 
yere, and place, acordyng to his ple, tofore iiii. examinorz therto 
assined by the baylifis, and they for to certyfye to the curte whether 
they make due proyf or nott. 

Cap. 5.—In every accion bitwene forener and forener the defendaunt 
schall be attachid to answer to the playntyf by his goods and his 
catall, yff that eny may be founde within the libertie, and, yff none 
may be founde, a capyas schall be awardyd by the courte: and so yf 
the defendaunt be attachyd by his catall and appere, and wyll put 
hym to hys lawe. ! 

Cap. 6.—Yf that a forener be empledyd by a freman of the cete, the 
defendaunt schall be attachyd, as well by hys body as by his catalls ; 
and yf the defendaunt appere and wyll wage his lawe, the playntyff, 
because he is fre, may prove his entent by hys thyrd hande in the 
. forme above namyd, and, else, the deffendaunt schall have his cause 
as a forener afforesayd, but it be so that the playntif shewe his 
specialtie: and yf the defendaunt travers, that it schall be tried by 
the courte; and in ease the defendaunte be attachyd by his goods 
and appere not, the eatall shalbe preysed by ii. men therto ysworne, 
wheroff the baylyffs sehall have therof their amercyaments: and the 
remenaunt schall be demyd to the playntyf, fyndyng suertie to [the] 
courte for to answer to the defendaunt theroff, yf that the defendaunt 
withyn a yere and a day wyll appere to answer to the playntyff.! 


counts of the process in recovery of 20d. to be forfeit to the town if he is non- 
debt, without interesting features. In suited or the defendant acquitted «in 
the reformed custumal of the Cinque actions where costs are given. Or, if he 
Ports (Ed. VI.), eap. 23, the foreign ‘lays no gage,’ the sureties are to pay it, 
plaintiffs gage is required to be worth ' Bee above, pp. 146-7, 
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Execution against the Debtor's Lands. 























res Quatuor Burgorum, eap. 90.— De burgense debitore. Si bur- 
debeat debitum alicui et ad terminum non habeat unde possit 
ere nisi terras suas, oportet creditorem dictas terras retinere per 
| annum et unum diem, et infra annum et diem propinquioribus 
3 dietas terras offerre. Et si eas emere vel acquietare noluerint,? 
j| ipsi creditori eas vendere ubicunque melius poterit. Et si 
ultra pecuniam suam sive debitum residuum fuerit, debitori 
latur. | 
Of a burgess debtor.—1lf a burgess owes a debt to any one, and at 
ihe term appointed has nothing wherewith he can pay except his 
lands, the creditor may hold the said lands for a year and a day, and 
within the year and day shall offer the said lands to the next of kin. 
And if they will not buy the lands or discharge the debt, it is lawful 
. to the said creditor to sell them as best he may. And if there be 
aught over after he has recovered his debt, the residue shall be 
restored to the debtor. 


Fordwich, cap. 62.— Et si forte districcio sufficere non inveniatur, 
djudicetur quod distringatur per terras et redditus et alia immobilia, 
ja tamen quod quedam pars reservetur ad sui et suorum sustenta- 
cionem, altera vero pars liberetur creditori suo quousque sibi satisfiat. 

And if perchance the distress is.found not to suffice, it shall be 
adjudged that he be distrained by lands and rents and other im- 
movables, but so that a certain part be reserved for the maintenance 
of the man and his family, and the other part shall be delivered to 
his ereditor until he has made satisfaction. 


London. Liber Albus, p. 216.—De retrahente extra civitatem. 
Item si pleynt de dette soit fait, et tesmoigné soit par le ministre qe 
le defendaunt n'est pas resident deinez la citee, einz q'il se ad retreit 
et esloignez ses biens, et tesmoigné soit q'il ad terres ou tenementz 
deinez mesme la citee, aduneqes a la pursuite del pleintif, aprés le 
quart defaut, mesmes les terres et tenementz par usage de la citee 
serrount extenduz et liverez a mesme le pleintif a tener par mesme 
l'extent taneqes il eyt ent levé les deniers a lui duez, trovant suretee 
de sustener les tenementz covenablement, et auxint de repaicr al 
defendaunt les deniers ent resceuz en le meisne temps, si issint soit 
F qe mesme le defendaunt veigne en court de recorde deinz un an et un 


1 See also for early examples of such against the dead debtor’s lands. 
execution where there had been com- 2 On the retrait lignager see Vol.II. 
munal payment of the debt, abovo, p. 3 Sandwich (Boys), p. 454. 

126, and below, p. 210, on execution 
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jour aprés la liveré fait, et luy purra descharger q'il doit rier 
pleintif. 
Of one withdrawing from the city.—If a plea of debt be mad 
it be witnessed by the officer that the defendant is not resident v 
the city, but that he has withdrawn and eloigned his goods, an 
witnessed that he has lands and tenements within the said city, 
at the suit of the plaintiff, after the fourth default, by the cust 
the city an extent shall be made of the said lands and tenement: 
they shall be delivered to the plaintiff until he has raised there 
the money due to him, he finding surety to maintain the tenemei 
in proper repair, and also to repay the defendant the money tl 
received in the meantime, if so be that the said defendant come 
the court of record within a year and a day after the delivery 

been made, and can prove that he owes nothing to the plaintiff. 


Hereford, cap. 38.—Et! si necesse fuerit redditus et tenemei 
debitoris? per ballivum vel subballivum suum in manus domini reg 
et communitatis capiantur, et inhibeatur tenentibus talium ne solva 
alicui redditus suos nisi ballivo, et per manus ballivi creditori, quous- 
que execucio perimpleatur. Et si tenentes hoc facere noluerint, di- 
stringantur et per omnem viam rigoris [ad hoc ?] compellantur. 


And if it be necessary the rents and tenements of the debtor shall 
be taken by the bailiff or sub-bailiff into the hand of the lord king 
and of the community, and it shall be forbidden to the tenants of 
such lands to pay their rents to any but the bailiff, and by the hand 
of the bailiff they shall be paid to the creditor until execution is 
completed. And if the tenants refuse to do this, they shall be dis- 
trained and forced to it by every sort of rigour. 


‘ 
Winchelsea, cap. 40.—Item en cas q'aseun estraunge ou privé eit 


terres, rentes ou tenementz dedeynz la dite franchise, et oblige lez 
ditz terres et tenementz ou rentez a ascun estrange ou privé, ou soit 
il obligé par reconisaunce, et soit trové par reconisance fait en lez 
comunez rollez, més que les avantditz terres, tenementz ou rentez 
soyent alienez, il avera execucioun de lever la dette de lez avantditz 
terres, tenementz ou rentes sanz plee, s'il soit par reconisance. 


The next entry is an English rendering. 


Hastings, cap. 49.—In case that any stranger or denesyn have 
landes, rentes, or tenements within the fraunchise, and he bynde the 
seyde landes, rentes, or tenements unto any other person by re- 


! This chapter is preceded by others 2 So Montgomery MS. Hereford 
dealing with the process for recovery of MS. has reddibus tenenciwm creditoris. 
debt. 3 Added from Montgomery MS. 
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ysaunce, and aftirwarde the sayde landes, rentes, or tenements be 
ened unto some other person, the claymor shall have execucyoun 
levee the dwtie* of the seyde landes, rents, or tenements withoutyn 
e, yf the reconysaunce be founde in courte [en |rolled. 


e 


Abetting Resistance to Process of Law. 


Hereford, cap. 39.—Et si ballivus vel subballivi sui per debitorem ? 
3l aliquem illius nomine ad faciendam execucionem predictam ? facere 
ggesaniur, distringantur et compellantur ad voluntatem ballivi, ita 
uod sint ad proximam curiam; et tanquam ‘ rebelles et inobedientes 
et per juros, si in libertate sint, procedatur [contra eos].’ 

And if the bailiff or his subbailiffs be hindered by the debtor or 
by any one in his name from making the aforesaid execution, they 
shall be distrained and compelled at the bailiff’s will, so that they 
shall appear at the next courb; and they shall be proceeded against 
as rebels, disobedient and perjured, if they are of the liberty. 


(12) OTHER RULES OF PROCEDURE. 


Winchester, cap. 48.—L’ordre des pleis ke l'en pleide en la cité de 
Wincestre si est icel per usage, ke chescun homme de la franchise de 
la cité ke est enpleidé pust avoir trois rennables sumunses avant appa- 
rance si avoir les veut, u attachement ne apent, e pur sun meinpast 
autretant. E fet a savoir ke celes trois sumunses deivent estre fetes 
par trois jurs continuez si feste sollempne nel desturbe, u ke curt ne 
soit de jur en jur tenue, issi ke li pleintif a chescune curt soi purhoffre 
a la sumunse procurer. E si home est ataché ù sumunse apent, a la 
procheine curt soit la destresce deliveré, e il eit ses rennables sumunses 
sulump li usage de la vile. Et si il ne est truvé en vile kant l'en 
comande fere la primere sumunse, nule ne li soit fete avant ke il 
vienge en vile, si ce ne soit de plai de tere per bref. E si home hors 
de franchise soit enpleidé, il ne averat ke une sumunse utre une 
nuit e si il soit en vile truvé. E si il soit enpleidé per bref de plai de 
tere, si pust avoir, si il veut, trois continueles sumunses cume ceus ke 
sunt en franchise. E si home ki est de franchise a la primere sumunse 


! dwtie = debt. 5 That is in recovery of debt. 
? MS. creditorem, Montgomery MS. 4 MS. tanquam ad. 


debitorem. 5 Supplied from Montgomery MS. 
o 2 


1486. 


1280 
(about). 
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u a la secunde en curt aperge, il est tenu respundre cume a la t 
E kant il appara sanz destresce, li quel ke il soit de franchise u 
e soit de la vile, si pust avoir jur de la vile a respundre, si ren 
ment le demande. E pur le jur de la vile de denzain a de de 
delai utaine; e si per essoigne u per apparance est pleidé, tut le 
de utaine en utaine dieks ' il soit chevi. E si forein enpleide de dei 
ne at ke le tierz jur aprés apparue per le jur de la vile? ne per a 
delai. E kant le denzaine enpleide forein, li forein at ses delai 
utaine en utaine sanz jur de la vile e a apparue aprés essoigne; c 
plai de tere la wue, si ke nul excepciun ne la toille, si ele ne tuc 
droit.’ 


The order of the pleas that are pleaded in the city of Winchest 
is by custom this, that every man of the franchise of the city who i 
impleaded may have three reasonable summonses before appearance 
if he chooses to have them, provided attachment does not lie, a 
the same for his household. And be it known that these thre 
summonses ought to be made for three days continuously, unless a 
solemn feast intervenes or if the court is not held from day to day, 
provided that at each court the plaintiff proffers himself to procure the 
summons. And if aman be attached where summons lies, let the dis- 
iress be delivered at the next court, and he may have his reasonable 
summonses according to the custom of the town. And if he is not 
found in the town when the first summons is ordered to be made, none 
shall be made on him until he comes into the town, unless it be in a 
plea of land by writ. And if a man not of the franchise be impleaded, 
he shall have only one summons beyond a night, if he is found in the 
town. And if an unfranchised man be impleaded by writ in a plea 
concerning land, he may have, if he likes, three continuous summonses, 
like those who are of the franchise. And if a man of the franchise 
appears in court at the first summons or the second, he is bound to 
answer as at the third. And when he appears without distress, 
whether he be of the franchise or not, if he be resident in the town, he 
may have a court day to answer if he ask it reasonably. And for the 
court day, in a case of a denizen against a denizen, the delay is eight 
days, and if the plea be pleaded by essoin or appearance, all the delays 
are from week to week until it is finished. And if a foreigner im- 
pleads a denizen, he shall have only till the third day after his appear- 
ance for his court day, and no other delay. And when a denizen 
impleads a foreigner, the foreigner has his delays from week to week 
without court day and has to appear after essoin. In a plea of land 
the view [follows], unless excluded by some exception to the effect that 
no (?) question of ‘right’ is involved. 

! Smirke gives dreks. 


? There seems to be some mistake here. 
? Perhaps the last ne may be regarded as superfluous. 
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soln, cap. 20.— De curia forincicorum.! Itisto understande that 1480-1. 
he elerkys of the sheryffys of every foreyn pleynt usys to awarde 
capias in ony pleynt of dette, account, or conand ? brokkyn, 
ther accion perconell, then he that is so arestyd at the suyt of 
partye shall sett suerteese or maynpryce, if he wyll, to answer to 
mtyf at the next foreyn courte holdyn in the mote hall that is 
yn before the scheryffys. And if hecum not at the seid courte and 
not his oure by his selfe nor bi is attorney, he schall be con- 
pnyd in the dette comprisyd in the pleynt. And if the pleyntyf 
not at the courte, nor is attourney for hym, he schall be noun- 
| (savyng to either partye theyre essonys). And if the pleyntyf be 
ont in courte, he schall be examynd by his othe what sum is 
e to hym, and by what cause it grew. And suche sum os can be 
aden dewe by examinacion, the pleyntyf schall recover it with the 
agys, by jugement and taxacion of the courte. (If a jury sworn 
l none gyve nor attax, non costes nor damages.) And if the de- 
ndand cum not nor none for hym bot make defaute, his maynper- 
murs or suertees schall be chargyd with the dette and dampnages. 
ind it is to understonde that if the defendand be a fraunchest 
an and cum into courte and kepe is day, he may chalens his 
aunches, that is to say, for to answer in the courte of burhmanmote. 
ind opon that he schall have is dai to ansuere at the nexte courte of 
jurhmanmote acordyng to the custom of the cite, at whiche courte 
he defendand shall have is essoynys, and other avauntagys acordyng 
to the forme and custom.) 
Cap. 21.— De calumnia hominis franchesie. And the said fraunchest 
man that is defendant if he be condempnyd he schall pay for the 
pleynt iii. d. and for evere amercement that he makys diffaute iii. d. 
And it is to remember that a man may make his law by is selff alon 
withoute ony other persones with hym in the foreyn courte that is 
called sola manu. And if yt be testefyd be iii. discrete neghburs that 
the diffendant, a franchest man, so tachyd, be not sufficiant or els 
fugytyf, and he chalenge his comon day, the scheryffs schall take 
Swerte opon hym at thare juporde,* forseyn all way that a franchest 
man schall have somons or 5 he be attachyd.* 


_ ! With the exception of the passages page of the MS. and marked for insertion 
in round brackets, this is a rendering of here. 


Liber Albus, pp. 199-200, on procedure * juporde = jeopardy. 5 or = ere. 
in the sheriffs’ court for foreigners (1419). 9 The concluding passage from ‘ fran- 
Cf. Ipswich, cap. 23. chest man’ has been added at the foot of 
* Conand=covenant. Cf. cownand, the page and marked for insertion here. 
Lincoln, cap. 3, above, p. 189. The whole chapter is omitted in Liber 


i ` This passage is at the foot of the Albus. 


1327. 


1345 
(about). 
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Cap. 22.—De transgressione. And also in everi pleynt of tresy 
batery, or beryng awey of goodys, or ony accion personell where 
pleyntyf schall recover damagys, if the defendand make defaute 
hathe founden suertes or maynprice, and he nother apere nor 
attorney, he schall be jugyd os convicte or atteynt. And the ple) 
schall make is declaracion after the quantite of is horte or scathe a 
in waht place. And opon that schall cum an enqueste of offyce ¢ 
the same place or of the next venye, to taxe damagys to the pleynt; f 
And if the defendand be not fowndon, the maynpernours or suertee 
schall be charged as it is before seid. And if the courte may be 
asserteyn, by dewe examinacion of the pleyntyf, that the defendand i: 
not gyltye, he schall goo quyte notwithstondyng his defaute. (And yl 
no costes nor damages be gevyn nor cest in any accion personel, bi 
any jurie sworn, then the costs and damages to be cest be the court 
at the requeste of the plaintife. And be it rememberd that in every 
pleynt of trespas the defendand schall be attached by his body, be he 
citezyn, fraunchest man, or resydencer within the cite.) ! 


(18) PROCEDURE BY INQUEST. 


Bury, cap. 16.—Ensement nous voloms e grantoms qe nul homme 
seit amerciee pur somouns de enquestes s'il ne seit renablement 
somouns e ceo le jour devaunt qe l'enqueste serra prise, e qe nuls 
homme seit amercié pur defaute d'enquestes prises, taunk eum il i 
ad pleyn enqueste, par qei la verité puisse estre trovee e enquise. 

Further we will and grant that no man shall be amerced on account 
of a summons to an inquest unless he be reasonably summoned to it 
on the day before the inquest is to be taken, and that no man shall 
be amerced for default in the case of an inquest taken, provided 


there is [without him] a full inquest by which the truth can be 
inquired and found. 


Torksey I. cap. 36.— De inquisicione. Et si placitant ad inquisi- 
cionem, tune possunt unus et alius habere tria essonia; et quando 
sunt presentes ad proximam diem vel defendens facit deffaltam, 
tune inquisicio capta erit in presencia sua vel pro sua deffalta de 
ilis qui tune sunt in curia, et non erunt summoniti super inquisi- 
cionem ; et si non sint homines suffieientes in curia per quos 
inquisicio capi potest, tunc erit inquisicio summonita contra proximam 
curiam de illis qui sunt domi vel venerint domi ante dictam curiam, 


! The passage in brackets is not in Liber Albus. 
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r illos et alios in euria existentes capta erit inquisicio. Et 
quis sit summonitus super dietam inquisicionem et non sit 

c venit ante dietam curiam, non erit amerciatus: et si sit 
ciatus et districtus pro misericordia, potest venire et vadiare 
1 suam contra bedellum quod non fuit domi nec venit domi ante 
m curiam quando fuit summonitus, et faciet legem ! sua tercia 
1. Et si fuerit domi vel venerit domi ante dictam curiam et non 
rit ad curiam, erit in misericordia et districtus de curia in curiam 
asque venerit et inquisicio capta sit, nisi inquisicio capi potest per 
3 qui tune sunt in euria. Etsi inquisicio capi potest de illis qui 
t in curia, nullus qui fuit summonitus vel districtus super dictam 
juisicionem erit amerciatus sive fuit domi sive non. Et sciendum est 
od si aliquis qui fuerit domi vel venerit domi ante dictam curiam, et 
mmonitus super inquisicionem et non venit ad dietam curiam per 
summonieionem vel districcionem, et alii sunt in curia per quos 
Inquisicio capi potest, ille qui non venit non erit amerciatus pro 
bsencia sua. Et si sit amerciatus pro dicta deffalta, potest venire ad 
am curiam et ponere se super inquisicionem vel super recordum curie 
quod satis fuerunt in curia pro inquisicione capienda, dicta misericordia 
condonatur. Et si inquisicio capta sit pro deffalta, tune consideratum 
erit quod sit districtus contra proximam curiam ad audiendum judi- 
cium suum, et sit districtus quousque venerit, et tunc procedant ad 
judicium in forma sicut placitaverunt. 


Of the inquest.—And if they plead up to an inquest, then both 
parties may have three essoins, and when they are present at the next 
court day, or even if the defendant makes default, then the inquest 
shall be taken, in his presence or in his default, of those persons 
who are then in court; and they shall not be summoned specially 
for the inquest ; and if there are not enough men in court, by whom 
the inquest can be taken, then an inquest shall be summoned for the 
next court, of those who are at home or shall have come home before 
the said court, and by them and the others who are in court an 
inquest shall be taken. And if any one be summoned to serve on the 
said inquest and he is not at home and does not return before the 
said court, he shall not be amerced. And if he be amerced and 
distrained for the amercement, he may come and wage his law against 
the beadle that he was not at home, nor did he come home before the 
said court for which he was summoned, and he shall make his law 
with the third hand. And if he was at home or came home before 
the said court and did not come to the court, he shall be amerced 
and distrained from court to court until he come and the inquest 


1 MS. em. 


1480-1. 


15th 


century. 
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be taken, unless it can be taken by those who are then in e 
And if the inquest can be taken by those who are in court, no 
who was summoned or distrained to come to the said inquest : 
be amerced, whether he was at home or not. And be it known i 
if there be any one who was at home or came home before the < 
court and was summoned to the inquest and did not come to the 

court by summons or distraint, yet if there be others who are i 

court by whom the inquest can be taken, in that case he who did not 
come shall not be amerced for his absence. And if he be amerced 
for the said default, he can come to the next court and put h 
on an inquest or on the record of the court, that there were enoug 
court to take the inquest, and then the said amercement is pard 
And if an inquest be taken in the defendant's absence, then it si 
be adjudged that he be distrained to come to the next court to hear 
his judgment, and he shall be distrained until he does come, and 
then they shall proceed to judgment according to the form in which 
the parties have pleaded. 


Lincoln, cap. 11—De aimerciamento juratorum. And if the de- 
fendand ! cum in to court and pleyde and bryng it to a quest, then the 
partyes schall hawe their dayes? to apere in cowrte the Thursday 
nexct ensueyng that is courte day, eald the court of enquestys 
and wagyng of lawe. And officers of the scheryffys schall make a 
venire facias indifferentli of xviii. discrete men of the same cite ageyn 
the seid Thursdei courte; at the wiche dai os well the plenytyf os 
the defendand may be essoynyd unde jur.” And if the seid pleynytif 
make defaute at the said court and be not essoynyd, he schall be 
nounssuyd. And if the defendand at the same courte make defaute 
and be not asoynyd, the queste schall be takyn by his defaut. And 
he shall nevyr have justice * of is chaleng. And forthwith wheder the 
partyes apere or be essoynyd, the courte schall awarde an habeas 
corpora juratorum whiche schall be retournyd the next Thursday 
ensuyng. And if ony of the jurye make defaute at that day he schall 
beamersyd thre penys. And yf the hole jurye apere, the mater of the 
pleynt to be discussyd. 


Dover, cap. 22.—.Nota de transgressione. (In a suit by a freeman 
against a freeman, failing the appearance of the defendant after 
he has been put first to two pledges and then to four, and the pledges 
have been amerced at double the first fine :*)—And than he shalbe 


1 In a plea of debt or breach of 4 The word is illegible, save that it 
covenant. ends in tice. 

? MS. dayts. * And so Liber Albus, p. 222. 

* Essoin in a plea * unde jurata sum- $ Abbreviating the opening of the 


monita fuit.’ chapter. 
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yned be all that may be founde without and withinne. And yif 
e and may not withsey the trespas, the damages be taxed by 
re and jurez; and yif he withsey or make justyficacioun 
| theruppon a quest, the ple shalbe entred. And the mayre shall 
rge the baylly to do come an inquest at the next courte; and if 
est tary and come not ther, than shall the same processe be 
ns hym as it is aforeseid in ple of land, and [as] thenquest passeth, 
| jugement shalbe yeven ete. 

















Jury of half denizen half foreign. 


London. Liber Albus, p. 292.—Et enqueste jointe [entre] denzein 
t forein, soit fait par xii. dount la moitee soit de denzeines et l'autre 
aoitee des foreins demurrantz en ville, si ceo soit de contract, de 
ette ou trespas, dount marchauntz foreyns puissent aver conusaunce. 


And if inquest be joined between denizen and foreigner, it shall be 
made by twelve men, of whom half shall be denizen and the other half 
foreigners dwelling in the town, if it be a case of contract, debt, or 
trespass, whereof foreign merchants can have cognisance.? 


Christian and Jew.’ 


Exeter, cap. 43.—Pleynte de crestien sur jeu ne deyt estre oye 
ganz crestien e jeu, ne pleynte de jeu sur crestien sanz crestien et 
jeu, et si deit le jeu doner wage et plege de sa pleynte parsywre 
et le crestien autaunt de ester a dreyt, e si plege ne put trover, par 





l'afiaunce le crestien deyt estre plevy. 


A plea of a Christian against a Jew ought not to be heard without 
Christians and Jews, nor a plea of a Jew against a Christian without 
Christians and Jews; and the Jew has to give gage and pledge to 
pursue his plea, and the Christian likewise to stand to law, and if 
he cannot find pledge, the Christian can be replevied by affiance. 


1 Liber Horn supplies the date. 

2 Cf. Carta Mercatoria 1303 (London 
Inber Cust. p. 207; Hall, Customs, i. 
205) on the foreign merchant's privilege 
in civil cases; for the Jewish panel ‘de 
medietate, see Rigg, Jewish Exchequer, 
p. xxxviii, and above, p. 11. 

3 Of. H. E. L. i. 458, and Rigg, 


Jewish Exchequer (Selden Society, vol. 
xv.), p. xii, on the charter of 1201 which 
required one of the witnesses to be a Jew, 
one a Christian, in a plea between Jew 
and Christian. For the Exeter Jewry, 
see Rigg, p. 83. On the antiquity of the 
above rule see Brunner, D. R. G. i. 276. 


mus 
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CUSTOMS TREATING OF VARIOUS FORMS OF DEBT. 


Proof of Delivery of Goods. 


Exeter, cap. 36.—Si un home vent al hostel de un autre pur 1 
chose par ensegnes et pus defent, le baillur provera la baille p 
syute lealle et suffisaunte et de une acord. 


If a man comes to the house of another for some goods wi 
tokens (?), and then denies, the man who delivered the goods ¢ 
prove the delivery by lawful and sufficient suit of one accord. 


Debt alleged upon a Tally or Deed. 


London. Liber Albus, p. 294.— Et s'il aveigne qe entre marchaunt 
et marchaunt, ou citein et citein, soit debat de dette et taillé soit 
mys avaunt par la partie, et celle taillé soit dedit, eit la partie qe 
porte la taillé sa prove solone ley marchaunte; mas qe le prove par 
citeinz ou marchauntz, ou autres bouns et leaux hommes, et nemy 
par ribauz. 


And if it chance that between merchant and merchant, or citizen 
and citizen, there be dispute concerning debt, and a tally be put 
forward by one party, and this tally be denied by the other, the party 
who brings the tally shall have his proof according to the law 
merchant; but the proof must be by citizens or merchants or other 
good and lawful men, and no wise by hirelings. 


Winchester, cap. 49 (end).-—E a plai de dette sus? chef respuns est 
issi, ke si le demandant porte taillé u escrit e demande le aport 
entierement, nul jur de acunte ne soit granté par la curt sanz 
asentement del demandant, més li defendant alegge sa paie fete per 
taillé u per escrit u per siwte, issi ke si il porte taillé u eserit, les 
pruffe sulump lur nature, e si il meine siwte, son aversere eit son 
defens sulump lei de tere. 


And in a plea of debt sued the chief answer is this, that if the 
demandant brings in a tally or writing and demands the payment 
wholly, no day of account shall be granted by the court without the 


! Ipswich, cap. 40, Fordwich, caps. plaintiff does not plead by Law Mer- 
43, 44 (describing in detail the nature of chant, then the defendant can deny the 
the oath), Winchelsea, cap. 26, Rye, tally by inquest or by his oath. 
cap. 85, explain the rule that to prove * Apparently a participle from 
tally by Law Merchant requires two — swvre. 
witnesses of the tally, and that if the 
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demandant's consent, but let the defendant allege his payment by 
tally or writing or suit, so that if he brings in tally or writing he 
shall prove it according to its nature, and if he brings in suit, his 
adversary shall have his defence according to the law of the land. 


aterford, cap. 18.—Probacio talliarum et litterarum. 
; chascun chiten puet prover sa taillé par sa soule main.! 
ver la taillé pur deaux et lui pur le tierz. 


D'autre 
Ch'est 

E se il eit lettres 
t chelui qi demande ne doit noiant plus faire fors moustrer 

al si l'autre dedie la dette. 

Proof of tallies and writings.—Furthermore every citizen can 

prove his tally by his own hand, that is to say, the tally stands for 

two compurgators and himself for the third. And if he have open 


letters, he who is plaintiff need do no more than show the seal if the 
defendant denies the debt. 


Norwich, cap. 26, $ 2.—Et si petens proferat seu exhibeat talliam 
de debito petito probetur illa tallia. Et si suspeccio inde habeatur 
de hujusmodi tallia ostensa, [testes] bene examine[n]tur per se et 
singillatim. ^ Et si testes jurati in aliquo discordent vel vacillent, 
maxime in substancialibus requisicionibus per quod major suspeccio 
inde reperiatur, tunc illa tallia tanquam falsa reiciatur et pro nullo 
habeatur, et recedat pars defendens quieta, et videant ballivi vel eorum 
locum tenentes quod talis examinacio fiat in premissis in animarum 
suarum periculum. 





And if the demandant proffers or shows a tally for the debt 
claimed, that tally shall be proved. And if there is suspicion con- 
cerning the tally thus shown, the witnesses shall be examined sepa- 
rately. And if the sworn witnesses differ in any point or vacillate, 
especially if they do so in substantial particulars, whereby the greater 
Suspicion may arise concerning the same, then the said tally shall be 
rejected as false and shall be held for nought, and the party defendant 
shall go quit; and the bailiffs or their deputies shall see that 
such examination be made as aforesaid on their souls’ peril. 


Hereford?— Aliquis civis de civitate vel suburbio posset probare 
debitum suum, tam versus extraneos quam privatos, per visores et 


! In eap. 38 on the same matter, the 
proof is ‘par sa soule mayu sous testi- 
moine e swete, se il soit leaux homme, 
e qu'il n'ait onqes est ateynt de faus ser- 
ment.’ 

2 Records of Carnarvon, p. 180. 
For many references concerning the 
forwardsmen, see Gross, Gild. Merch. 


Glossary. On forword=contract, see 
Liebermann, Archiv Stud. Neu. Sprach. 
No. 102, p. 276. They seem to be the 
later representatives of the Anglo-Saxon 
official witnesses. Cf. the lestermanni 
in Birch, Cart. Sax. No. 1180, and 
Liebermann, Leges Angl. Lond. p. 
61. 


1300 
(about). 
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1340. 


1348. 


1419. 


1461-83. 
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auditores contraetus, et hoc per examinacionem discrete et separatim 
per ballivos diete civitatis et alios sibi assumptos faciendam, sive 
habeant tallias sive papiras, et tales testes qui vocantur forwardsmen 
qui contractibus talibus sunt vel esse debent. 


Every citizen of the city or suburb can prove his debt, as well 
against strangers as against nalives, by those who saw and heard 
the contract, and this by examination, singly and separately, made 
by the bailiffs of the said city and others added to their number, 
whether they have tallies or papers; and such witnesses are called 
forwardsmen, who are or ought to be present at such contracts. 


London. Liber Albus, p. 214.— Un taillé de dette ensealé par usage 
de la citee est auxi fort come une obligaeioun: et là où pleynt de dette 
est fait, et tiel taillé ensealé soit mys avaunt en prove del dewete, 
le defendaunt n'avera my sa ley! q'il doit riens, n'autre matier, 
nient plus qe encountre une obligacioun, einz il dirra bien qe le jour 
du paiement est autre qe le pleintif n'ad countee. 
| A sealed tally for a debt is, by the custom of the city, as strong 

as a bond, and where a plaint of debt is made and such sealed 
tally is put forward in proof of the debt, the defendant shall nowise 
have his law to prove that he owes nothing, or any other state- 
ment, any more than he would against an obligation; still he shall 
be able to plead that the day of payment is other than the plaintiff 
has stated in his count. 


Hastings, cap. 32.—If the partie playntyfe hathe no specialtie to 
ley for hym, ne can prove his sute gode by syght or heryng of lefull 
persons, the defendaunt shalbe amytted to his lawe aftyr the custome, 
and if the playntiff in his declaracion say not ‘ with swte’ to his 


mater, the defendant shalbe quyte by his [sole]? hande, be the 


playntyff denesyn or stranger. 


Lincoln, cap. 14.—Moyrover that if ony fraunchest man [have] 
booke of entre of any sales of marchandys of wayr or lenyng of 
money [and] that the entre in the booke be maide wat day and yeyr 
it was sold or money lent, that ther schall no man that is diffendand 
agayns sych a entre in the booke wage his lawe, but it stand in lawe 
and plays and in effecte os oblygacion. 


1 See Records of Leicester, p. 158 against a burgess unless he has a bur- 
(1277) (before the Statute of Merchants),  gess in his ‘defence.’ According to 
cited above, p. 163, under Thwartnay, Y. B.20-1 Ed. I., no compurgation will 
which admits compurgation in a case meet a merchant’s tally by the Law 
where tally is alleged. See above, p. 166, Merchant. 
for the Bristol rule, cap. 15 (c. 1240), 2 A space left blank. Rye, cap. 35, 
allowing no stranger to prove a tally shows that the sole hand is intended. 
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reford, cap. 40.— Et si creditor habet talliam, opportet eum pro- 
[i illam] per concives suos vel per alios de quorum fidelitate 
Bot [alii] presentes eo tempore in curia notieiam habeant. 

. 42, —Et si creditor mercator petat debitum per paperam 
| E. illam opportet probare vel velit, et debitor? paperam illam 
at? nee agnoscat, habeatur respectum ad fidelitatem persone 
ISQU et 

. 44. —Et si creditor habeat et monstret > aliquod factum sigil- 
m m sit per debitorem negatum, faetum illud deliberetur ballivo 
ie custodiendum in manus ballivi vel clerici usque ad curiam 
ximam sequentem, ad quam ballivus venire faciat testes in facto 
minatos, siin vita sunt. Serviant xii de concivibus nostris qui 
gis fidem et noticiam facti habent. Et si per eos factum fidele 
miatur, creditor reeuperet? debitum cum dampnis per ipsos ad- 
atis et [debitor] non obstante imprisonetur, et ibi morabitur 
e satisfecerit ballivo et communitati, et si factum illud pro falso 
oniatur, fiat de eo creditore sieut de alio. Et debitor recuperet 
dampna per consideracionem illorum xii., si hic hoc petat." 


And if the creditor has a tally he must prove it by his fellow- 
citizens or by others, of whose fidelity the bailiff and the others 
present at that time in court have knowledge. 

And if the merchant creditor craves a debt by his paper and has 
to or wishes to prove it, and the debtor denies that paper and will 
not acknowledge it, the trustworthiness of either party shall be taken 
into consideration. 

And if the creditor has and shows any sealed deed and it be denied 
by the debtor, that deed shall be delivered to the bailiff of the court 
to be kept in the hand of the bailiff or clerk until the next court 
following, at which the bailiff shall cause the witnesses named in the 
deed to come, if they are alive. Twelve of our fellow-citizens shall 
serve who have the best reputation and most knowledge of the deed. 
And if they find the deed to be true, the creditor shall recover his 
debt with the damages adjudged by them, and nevertheless the 
debtor shall be imprisoned and stay in prison till he has satisfied the 
bailiff and community; and if the said deed be deemed false, tho 
creditor shall then be treated like the debtor [who denied a genuine 
deed], and the debtor shall recover damages by the consideration 
of the said twelve if he claims them. 


! Not in Montgomery MS. > MS. monstrat. 
? MS. creditor. 3 MS. deducat. 6 MS. reciperet. 
4 The English rendering runs, ‘and 7 Hythe, cap. 29, and Dover, cap. 24, 


the creditor declares that he knows not §§ 3, 4, treat of the same custom and 
the same bil], then respect shall be had the punishableness of falsely denying a 
to the fidelity of either person.’ tally. 


1486, 


1480-1. 


15th 


century. 


1483-5. 


1498. 
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Part Payment alleged. 


Lincoln, cap. 16.'— De obligacione simplici. Off syngyll obligacion 
if the parti defendant confesse it or knowleche it for is dede, and 
howe that he hathe content parcell of the same, then, at the request 
of the defendand, the pleyntyf shall be examynd by his othe howe 
myche is dewe to hym. And he schall recover no more bot is 
damages, and that to be taxed by the courte. And if the defendand 
denye that a syngill obligacion is not his dede, and if it be founden 
afterwerd by enqueste that it is hys dede, 3yt the party pleyntyff 
schall recover no more bot his dewe acordyng to the examinacion 
of his othe, and his damages largely taxit bi the quest. And the 
seid defendand in this case schall make a grete fyne, and in other 
casys bot to be amersyd. 


Payment alleged. 


Fordwich, cap. 42?— 8i vero defendens recognoverit se aliquando 
debere tantam summam pecunie et allegaverit ipsam esse persolutam, 
oportet ut solucionem illam probet esse factam per visum et auditum 
sui tertii (sic). 

If the defendant acknowledge that he did once owe such a sum of 


money, and allege that it is fully paid, he must prove that payment 
to have been made by sight and hearing, himself the third. 


Hythe, cap. 30.—Item si homme alegge payment, si est? ceo mayns 


. de x. s. adonques provera soun payment sa tierce mayn, et si la dette 


amounte plus de x. s. adonques provera soun payment sa sysme mayn.* 


If a man alleges payment, and it is less than 10s., then he shall 
prove his payment by the third hand, and if the debt amounts to 
more than 10s. then he shall prove his payment with the sixth hand. 


Romney, cap. 33 (end).— And if the defendant allegge payment, and 
have none acquitaunce of that, other ell that he may not prove hys 
playnte, be he juged the principall, and the damages taxed after the 
quantite. Ande if the plantiff challange suerte at the barr, have he 
suerte as it is seyd in ple of trespas. 


1 A rendering of London Liber ? Also Sandwich (Boys), p. 447. 
Albus, pp. 211-12. 3 MS. et. * Cf. above, p. 183. 
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Acquittance alleged, but in Foreign Parts. 


soln, cap. 17.'— De obligacione acquietata.2? And if ony man be 
i obligacion, if the defendand allege that he hathe aquitance, 
ures, or ony other byll sealed whiche myght awayll hym in 
ge ageyns the pleyntyf, and howe that he hathe hem not redi 
3 hand bot that they be in a foreyn counte oute of the libertese of 
3 T | cite, then the defendand schall be sworne that it is trwe that 
id. And he schall have a day assigned by the courte for to 
z in the same writynges for is discharge, havyng a certayn respytte 
pace acordyng os the placeis be ferre or nere by discrecion of the 
rs. And he to sette swyrte to cum and brynge in the same special- 
3 or writynges by the day assigned at his parrell. And if he make 
aute the same daye he schall be condempnyd, and execucion opon 
s suertese for his noun apperence. And 3yt the pleyntyff or his 
tourney schall be examynyd of the dewte by their othe. And he 
hall recover no mor but the damages to be taxid.? 


Lost Deed. 


Hereford, cap. 78.— And if the deed by which the debt was 
demanded be burnt or stolen, in such a case and the like, let witnesses 
be examined in open court and the debt be proved after the manner 
of tally ;° so that the creditor by no means be delayed in recovering 
his debt, whether the debt doth exceed forty shillings or not; because 
we are the citizens of our lord the King, and have the custody of his 
city for us and for his heirs, and for our heirs, and we ought not to 
go out of our city for the recovering of our debts, for divers dangers 
and misfortunes which might happen to our wives and children; and 
if we ought to spend our goods and chattels in parts afar off, by 
impleading and labouring for that by that means and the like, we 
shall be impoverished; and being made poor, we shall not have 
wherewith to keep the city, and so disinheritance by such ways would 
easily fall upon our children. 


! This is a rendering of London  quittances not pleadable if the borough 
Liber Albus, pp. 212-33. court thereby loses its jurisdiction. 
2 MS. acquietanc’. s Latin version of this i8 not 
3 In Liber Albus, pp. 209-10, further extant. | 
rules are laid down making foreign ac- j Printed tallage. 





1480-1. 


Original 
1486. 


1327. 


1344. 


15th 


century. 


1480-1. 
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Damages for Debt. 





London.'—Nulla dampna ° adjudicantur in debitis in curia civitatis 
recognitis vel recuperatis. 


No damages are awarded where debt is acknowledged or recovered 
in the court of the city. 


Bristol II. cap. 7.—Decetero in omnibus placitis personalibus cum 
aliquis narrat per dampna quod ipse recuperare possit dampna sua, 
utrum sit extraneus vel privatus. 


Henceforth in all personal pleas when a man lays damages in his 
count, he can recover them whether he be foreign or denizen. 


Fordwich, cap. 72—Et sciendum est quod hec est differentia inter 
placitum debiti et placitum conventionis fracte, quod in placito conven- 
tionis fracte dampnum debeat recuperari, et in placito debiti non, 
nisi per scriptum obligatorium inde mentio fiat vel placitans mentionem 
fecerit inde in placito suo; que dampna post judicium datum debiti 
principalis debent taxari per majorem et juratos, si partes non pote- 
rint super hoc concordari. 

And be it known that the difference between a plea of debt and a 
plea of breach of covenant is this, that in a plea of breach of cove- 
nant damages ought to be recovered, but not in plea of debt, unless 
the writing obligatory makes mention thereof, or the plaintiff makes 
mention thereof in his plea; which damages ought to be taxed, after 
judgment given on the principal plea, by the mayor and jurats, if the 
parties cannot agree thereon. 


Bond with a Double Penalty. 


Lincoln, cap. 15.— De obligacione in duplo facta.—If any man be 
sewyd be ani obligacion that hathe condicion or indentures of defey- 
sans made opon the same dwte? (the plantyf schall swere opon a boke 
wheropon and wherfore the dette grwe to hym). And the pleyntyf 
schall recover no mor bot oneli his principall det. And his damagis 
schall be taxit by the courte or xii. men after the desyre of the playntyf 
or his atournay. And if the defendand plede and say that it is not 
his dede, and if it be foundon by a quest that it is his dede, yet he 
schall not be condempnyd bot in the ryghte dewte? acordyng to the 
othe made by the playntyf, and the quest to taxe the damagys. 


! Pleas and Mem. Roll A. i. Roll 2. ? Sandwich (Boys), p. 456. 

Reply to the inquiries of Oxford bur- * This is a short rendering of London 
gesses. Liber Albus, p. 211, the passage in 
2 Cf. Hereford, cap. 37, above, p. 189, brackets not being represented there. 

which allows damages ; so also Lincoln, ? dwte = debt. 


cap. 20, p. 197. 
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On making Loans. 





















'orthampton II. eap. 17.'— De hiis qui faciunt credenciam militibus aut 
? [qui] convicinis debita debent.—Nullus decetero credenciam faciat 
a nundinas vel extra militi vel alicui alii, nisi primo sciat quomodo 
ssserit a creditore suo,’ et hoc super forisfacturam xl s. villate, et 
iatur de xl s. et reddat primo creditori debitum quod debet debitor. 
quod si primus creditor? possit monstrare quod ante munierit (sic) 
m per testimonium. 

Of those who make loans to knights or others who owe debts to 
the burgesses.—No one henceforth shall give credit at fairs or away 
from fairs to a knight or any other, unless he first finds out how the 
borrower left his last creditor, and this upon pain of forfeiture of 40s. 
to the township, and he shall be punished by a fine of 40s., and also 
pay to the first creditor the debt which the debtor owes. But this 
holds [only] if the first creditor can prove by witness that he warned 
the second creditor beforehand. 


Carte de Kemeys.*—Si contingat quod aliquis gabularius de Kemeis 
necesse habeat pecuniam vel mercaturam premanibus mutuari, querat 
ereditorem apud Novum Burgum, et si non invenerit ibidem, ad suam 
voluntatem licebit ei postmodum sibi necessaria mutuari ubicunque 
voluerit. Et tempore pacacionis satisfacere creditoribus suis unde- 
cunque fueri[n]t de lana vel rebus aliis prout sibi placuerit sine tolneto. 
Sed si ereditorem habuerit apud Novum Burgum tempore pacacionis 
dabit tolnetum si talem rem pactaverit (sic) de qua tolnetum dari 
debeat. 

If it chance that a gaveler? of Kemeys wants money or seeks to 
borrow goods beforehand, he must seek a ereditor at Newborough, and 
if he cannot find one there, it will be lawful to. him at his pleasure 
thereafter to borrow what he wants wherever he likes. And at the 
time of paying, he may satisfy his creditors, whencesoever they may 
be, with wool or other goods without paying toll But if he did 
find a creditor at Newborough, at the time of paying he shall give 
toll, if he brings back goods in payment whereon toll ought to be 
given. 


1 Cap. 37 of the French and English 
versions. 

? The French version is more expli- 
cit: *e en tel manere koc celi a ki il deit 
la dette veine a celi de ki vodera la chose 
ereauncer, e li moustre al comencement 
ke il ke veile la chose a prompter cst 
en sa dette’ (and in such a way that he 
to whom the borrower owes the debt 
shall come to him from whom the man 


VOL. I, 


desires to borrow, and show him at the 
beginning that he who wishes to borrow 
is in his debt). 

* The French version runs, 'e en 
ticl manere ke celi a ki la dette est 
dwe’ (etc.). It is for the first creditor 
to give notice. 

4 Ed. T. Phillipps, p. 2. 

5 Rent-payer. 
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1260 
(about). 


1278. 


1486. 


1270 
(about). 


1379. 
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Hereford, cap. 43.— Ht si creditor habeat unde et aliis bona 
libenter aecomodare solet, vel si debitor sit assuetus a diversis 
civitate per puleriloquium vel eontra eorum voluntatem freque 
mut[u]are, in tali casu et in consimili detur judieium et statim justi 
per consideracionem ballivi et totius curie. 

And if the creditor has the wherewithal, and is wont freely 
lend his goods to others, or if the debtor is wont to borrow fr 
divers persons in the city through his fair speaking or against thei 
will, in such cases and the like judgment shall be given and justi 
done at once by the decision of the bailiff and the whole court. 


A Dead Man's Debts. 


Leges Quatuor Burgorum, cap. 89.—Si burgensis traxerit alium bur- 
gensem in plegium et debitor moriatur et heres non habeat unde possit: 
debitum patris sui persolvere preter terras quas pater suus dimisit, 
oportet plegium dietas terras retinere per spacium xl. dierum. Ht 
infra xl. dies debet dietas terras offerre propinquioribus parentibus! 
et amicis ad tria placita. [Ayr MS. adds, si autem dietas terras aut 
emere aut acquietare voluerint, habebunt.| Si autem eas emere vel 
acquietare noluerint, licebit plegio dictas terras vendere ubicunque 
melius poterit et respondere creditori de debito suo; et si quid 
residuum fuerit, restituet debitori? 

If à burgess should get a burgess to be pledge for him and the 
burgess debtor should die, and the heir not have the wherewithal 
to pay his father's debt fully besides the lands which his father 
left him, the pledge can keep the said lands for the space of 40 
days. And within the 40 days he should offer the said lands to 
the next of kin at three head-courts [and if they choose to buy the 
said lands or acquit them of the debt they shall have them]. But if 
they do not choose to buy them or acquit them of the debt, it is 
lawful to the pledge to sell the said lands as best he may, and answer 
to the creditor for the debt; and if there be any residue, it shall be 
restored to the [heir of the] debtor. 

London. Letter Book H. f. 107 b.—Item eodem die attestatum fuit 
per totum commune consilium quod a tempore cujus contrarii 
memoria non existit in civitate London’ talis extitit consuetudo 
approbata, quod executores respondere debeant pro debitis suorum 
testatorum in curiis domini regis, tam coram majore quam coram 
vicecomitibus ejusdem civitatis, adeo sine specialitate sicut cum 

! On the retrait lignager, see Vol. ITI. Comm. Report (1901), p. 11. The execu- 


" The rule was repeated in simpler tors were to offer the dead debtor's land 
form at Berwick, in 1505. Hist. MSS. for sale to the kinsmen, 
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ialitate de hujusmodi debitis! testatoris; sed quia dicta con- 
judo videbatur multis nimis dificilis, eoncordatum fuit finaliter 
supradicto quod remedium super hac difficultate nuper per com- 
1e consilium ordinatum cum suo robore permaneret, et [per] supra- 
os civitatis judices et eorum successores in exsecucionem amodo 


On the same day it was attested by the whole common council 
that from the time whereof memory runs not to the contrary this 
was the custom approved in the city of London, that executors ought 
to answer for the debts of testators in the king’s courts, both before 
the mayor and before the sheriffs of the said city, as well without 
specialty as with specialty, for such debts of the testator; but because 
the said custom appeared to many to be hard, it was finally agreed on 
the day abovesaid that the remedy should be established in its strength 
which was now lately ordained? by the common council for over- 
coming this hardship, and it is now to be put in execution by the 
judges of the said city and their successors. 


London. Liber Albus, p. 204.—Item acciouns de dette et de cove- 
nauntz sount meyntenables vers executours et administrours sauncz 
especialté ; et tieux executours et administrours par usage de la dite 
eitee, quant il venont en respouns, poent avoir lour ley par taunt des 
mayns come la court voedra agarder, sur tiels paroles, q’ils savoient 
riens del duite, ne del contract, ne de le covenaunt, et q'ils entendent 
par lour conseience qe lour testatour a soun mouriant riens devoit al 
pleintif, ne nul covenaunt luy avoit enfreint, et par tiel manere estre 
deschargez. 


Actions of debt and of breach of covenant are maintainable 
against executors and administrators without specialty ; and such 
executors and administrators by usage of the said city, when they 
come to answer, may have their law, by as many hands as the court 
shall award, upon these words, that they know nothing of the debt 
or of the contract or covenant, and that on their conscience they 
believe that the testator at his death owed nothing to the plaintiff, 
and had infringed no contract, and upon that they shall be discharged. 


Hereford, cap. 46.—Et si debitum petatur per executores alicujus 
primo ostendatur testamentum in curia, et debitor debitum petitum 
evadere non debet nisi habeat acquietaneiam debiti vel quo[d] eoneives 
nostri, de quorum fidelitate noticia per ballivum et curiam habeatur 


! MS. debitores. 
2 J have not found the ordinance here referred to. 


1419. 


1486. 


15th 


century. 


1461- 
1483. 
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century. 
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qui debitum petitum viderunt testatori fuisse solutum [vel per te 
torem eis fuerat relaxatum ].! 
And if a debt be claimed by a man’s executors, the will sl 

first be shown in court, and the debtor shall not escape the 6 
claimed unless he has acquittance of the debt, or unless some of c 
citizens, whose trustworthiness is known by the bailiff and the cot 

shall show that the debt claimed was paid to the testator, or was 
released by the testator. 


Cap. 47.—Debiti peticio versus executores testamenti. Et si debitum 
petatur versus executores non debent respondere, nisi testator eorum 
fecerat aliquod factum de quo concives nostri noticiam habuerint, 
quia quod (sic) non debent facere legem nec jurare nomine eorum 
testatoris. 

Claim of debt against the executors of a will—And if a debt 
be claimed against the executors, they ought not to answer unless 
the testator made some deed of which our fellow citizens can have 
knowledge, for they ought not to make law or swear in the name of 
the testator.” 


Winchelsea, cap. 27.2—Item en cas qe heirs ou executours soient 
empledez et le demaundant n’ad null especialté, il covient qe le 
demaundant prove la dette ov certayn gentz deux ou treyz de vewe 
et de oye. 


The next is an English rendering. 


Hastings, cap. 32.—And in case that an heyre or executor be 
ympleted and the playntyff have no specialtie to laye for hym, yt 
behoveth hym to prove hys accyoun by seyght and heryng of lefull 
men, that ys to wete two persons att the lest. 


Dover, cap. 25.—Nota versus executores. And yf any such pleynt 
(of debt) be made ayens executors and the pleyntyff may prove his | 
axyng de viewe et de oye as it is aforeseid, though he have none other | 
especyalte, he shall have hys recovere after the goods of the dede will 
suffyse; and yif the mayre be enpleded in this wyse, he shall make 
attorne* for hym towchyng the plee, be assent of the jurors," which 
shall yeve jugement as it is aforeseid of other personys; and yif soch 


1 MS. revelatum, probably for rele- wager of law with three hands is re- 
vatum or relaxatum. For this phrase quired to be an oath ‘according to their 
in brackets Montgomery MS. has ‘vel conscience and knowledge and nott to 
alieui alteri ad voluntatem vel man- swear of the truth as other defendant.’ 
datum testatoris.' 3 Also Rye, cap. 35 (end). 

? [n the amended laws of the Cinque * MS. a torne. 

Ports (1528), cap. 46, the executors’ 5 jurors = jurats, 
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t be, it shalbe the first that shalbe delyvered in the court. And 
y of the jurours ! be enpledyd, he shall make attorne for hym in 
plee, as it [is] seyd afore, and that plee shalbe first delyvered and 
manner profe shalbe for privez and of straunges. 


Fordwich, cap. 47.—Sed si aliquis querens petat versus defendentem 
debito patris sui cujus heres ipse est, aut implacitaverit eum ut 
scutorem alicujus defuncti vel ut socium alicujus debitoris sui, 
jus bona dicit et intelligit ad manus suas devenisse, et defendens 
scierit opponere aliquam rationem petenti quare ei respondere non 
beat, licet ipse defendens negaverit aut contradixerit sigillo patris 
ui [vel] testatoris ? vel sui socii antedicti, est ? attachiabilis. 


But if any plaintiff should claim against a defendant for the 
defendant's father's debt, he being the father's heir, or should implead 
him as the executor of the dead man, or as the partner of the plaintiff's 
debtor, whose goods he says and understands to have come to the 
defendant's hands, and if the defendant can offer no defence to the 
plaintiff whereby he may be exempt from answering, although he 
should deny the seal of his father, or of the testator, or of the afore- 
said partner, he is? attachable. 


BREACH OF COVENANT. 


Waterford, cap. 39.— De convencione. D’autre part seil y a nul 
covenaunt fait de deners ou de tere ou de nul autre marchandise e il 
y a nul de aux qe se retroie, il qe cho fet durra xx. souz si l'autre les 
voudra prendre.* 

Of breach of covenant.—Furthermore if there be any covenant 
made concerning money or land or merchandise, and one of the 


parties would withdraw from the covenant, he who does so shall give 
20s. if the other party will accept the same. 


Cork, eap. 12.—Si home estraunge ou de franchise soit obligó par 
contracte marchaunt fait hors de la fraunchise a asqun home de la 
fraunchise, il est attachable deinz la fraunchise a la seute le pleintyf a 
respoundre du contracte avaundist; ausi du contracte fait hors de la 


1 Jurors = jurats. rendering of MS. Julius B. v. has, and 

2 Woodruff testatorio, Boys testa- tho sense seems to require, the aflirma- 
toria. tive. 

3 MS. non est, and so too Sandwich 4 On the earnest and God’s penny 


(Boys, p. 449). But tho old English  forfeitures see below. 


15th 
century. 


1300 
(about). 


1339 
(about). 


1483-5, 


1498. 
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fraunchise entre deux marchauntz estraunges ! soit droit tenus dein. 
frauneh[i]ee. E si les parties soient en travers di tiels contractes, Į 
quei? que mestre soit d’enquest, soit la vertité unquis par ceux 
furrent plus prés a les parties quant il fierent le contracte, s[i] hom 
les poet avoir, e si noun, donque soit enquis p[ar] aultres par queux la 
vertité poet estre miex enquis. 


If a foreigner or a man of the franchise be bound by a trade 
contract made outside the franchise with a man of the franchise, he is 
attachable within the franchise at the suit of the plaintiff to an 
for the aforesaid contract; and similarly of contract made outsid 
franchise between two foreign merchants, right shall be done within 
the franchise. And if the parties are at traverse in such contracts, 
whereby the need for inquest arises, the truth shall be inquired by 
those nearest to the parties when they made the contract, if they can 
be got, and if not, then inquest shall be made by others by whom the 
truth may be best ascertained. 


Hythe, cap. 35.—Item en plee de couvenaunte? en mesme la 
maner comme en plee de debite, et soient les plegges le playntyf et le 
defendant obligez tanque que le plea soit terminés. 


Item, in a plea of covenant [we plead] in the same manner as in 
plea of debt, and the pledges of the plaintiff and the defendant should 
be bound over until the plea be ended. 


Romney, cap. 36.— De convencione. Item it is used in ple of 
covenant if the plantiff tell ayens the defendant, that he hath broke 
his covenaunt, to hys harmes, tellyng the sayd covenant, and the 
defendant denyes it, the plantiff shall averr his covenant upon a book 
that he held it not, as he hath told, and with hym ii. men shall sweare 
that his surement is good and true be here wetynge,! ande upon law 
ydon be the defendant juget for to hold the covenant, and the damagez 
taxed as it is before seyd, ande the suerte as it is before seyd, if it be 
challengad.* l 


Fordwieh, cap. 66.°—In placito convencionis fracte vel alterius 
alicujus injuste detencionis ubi non fuerit adjuncta transgressio, 
debet ballivus vel ejus serviens post querelam receptam dare utrique 
parti diem certum ad placitandum sine attachiamento vel districcione. 


* MS. repeats, after estrawnges, sot ledge. 

estraunges. * Of. Fordwich, cap. 57 (Woodruff, 
2 MS. quir. ? MS. covemte. p. 268). 
+ be here wetynge = to their know- 5 Sandwich (Boys), p. 455. ~ 
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In a plea of breach of covenant or of any other unjust detinue, 
where trespass is not pleaded, the bailiff or his serjeant, after the 
plaint has been received, ought to give each party a certain day to 
plead, without attachment or distress. 


Submission to Verdict. 


Fordwich, cap. 58.— Possunt tamen ambe partes mittere se, si 
int, veredicto illorum qui interfuerint conventui, et sic non est 
esse dubitare in judicio, nec in isto casu nec in alio, ubi partes se 
iserint in aliquas certas personas. Quia quod dictum est semel in 
na euria non potest alias denegari. 


Both parties can submit, if they choose, to the verdict of those 
who were present at the making of the covenant, and then there can 
be no doubting of the judgment in this case, or in any other in 
which the parties submit to the verdict of particular persons. For 
what is once said in full court cannot afterwards be denied. 


Servants’ Contract.’ 


Northampton I. cap. 17.— De mutricibus et textoribus. Si quis 
habuerit textorem vel nutricem et illi ira vel mala voluntate se alie- 
naverint et de convencione sua fugerint et querela inde fiat, ballivi 
attachient® statim loquelam illam et de die in diem rectum inde 
teneatur. 


Concerning nurses and weavers.—lf any one has a weaver or a 
nurse and such persons should depart out of anger or ill-will and 
break their covenant, and a plea arises thereon, the bailiffs shall 
attach that plea 9 at once, and do right therein from day to day.’ 


Northampton II. cap. 185— De admissione servienctwm. — Similiter? 
de servientibus, quod nullus admittat servientem alterius nec allocet 
sub convencione alterius, nisi prius sciat quomodo discesserit de domino 
suo. Etsi fuerit super hoc convictus incidat in misericordiam pre- 
positorum duorum solidorum. 


On the admission of servants.—Likewise of servants, that no one 
take a servant or hire one who is under contract to another, unless 


' Sandwich (Boys), p. 452. ther as they may be founden. 
? Boys has ‘dare judicium.’ 7 English from houre to hou re. 
? For the law of apprentices see * Cap. 88 of the English MS... 
below, p. 228. ? This follows on the rnle which re- 
* Cap. 19 of the English MS. quires the lender to find out if the 
. ^ MS. attachiant. borrower has paid his last debt. Sce 


? English the worde and the partyes above, p. 209. 


15th 
century. 


1190 
(about). 


1260 
(about). 


1300 


(about). 


 dirra, ‘Sire ou dame, vostre serjant ou vostre norice me profferent 
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he first find out how the servant left his last master. And if he 
convicted of hiring without inquiry, he shall be amerced 2s. by t 
reeves. 


Waterford, cap. 43.—De slokkyng.! D'autre part si un chiteyn ei 
un serjant ou une norice ou un autre vallet com serjant, e aventure 
aveigne qe son veisyn sake? son serjant hors de sa maison, il est en 
merchie de x. s. E si il ou ele ne sont pas chiteyns, la mercy ne serra 
fors qe v. s. 


Of enticing away servants. —Furthermore, if a citizen has a 
servant or a nurse or a groom as servant, and it happens that his 
neighbour takes his servant out of his house, he is amerced 10s. 
But if he or she be not a citizen, the amercement is but 5s. 


Cap. 44.—De eodem. D'autre part si aventure aveigne qe pur 
defaute de serjant ou de norice, chelui qi avoit le serjant [ou la norise]? 
ou son fitz ou sa feille seyent mortz par defaute du serjant, chelui qi 
les aloigne sanz congé de lor seigneur est tenuz de respondre de vie e 
de membre de cy com il ne le vousit garnir come amy dust garnir 
autre. 

Of the same.—Furthermore, if it chance that through the lack of 
a servant ora nurse he who had the servant or nurse, or his son or his 
daughter, should die for want of the servant, he who enticed away the 
servant without leave of the master is held bound to answer in life | 


and limb for that he would not warn the master, as one friend would 
warn another. 


Cap. 45.— De eodem. D'autre part si un chiteyn desire le seriant 
un autre chiteyn, il doit venir au prud'omme ou a la prudefemme e 


leur serviche, et joe ne les voil pas avoir sanz coungé de vous. ŒE si 
ensi soit que le prud'omme ou la prudefemme a qi li serjant sont, leur 
voillent coungé donner, donqe pout il bien aler e servir ou leur plerra. 
E cheluy qi avera le serjant ou la nourice prenge ii. testmoines de 
prud'omme ou de la prude femme, issint q'il ne soient pas autre foiez 
chalangé de leur serjant. 


Of the same.—Furthermore, if a citizen desires to have the 
servant of another citizen, he ought to come to the goodman or the 
goodwife and say: ‘Sir or madam, your servant or your nurse has 
offered me their service, but I do not wish to have them without your 
leave.’ And if so be that the goodman or the goodwife to whom the 


! See Halliwell, voe. Slock,a Devon- arracher, mettre dehors (see Godefroy). 
shire word for enticing away servants. 3 Added from the Dublin version. 
? From sachier = tirer, retirer, ôter, = 
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servant belongs is willing to give leave, then the servant may go and 
serve where he or she chooses. And he who will engage the servant 
or the nurse should take two witnesses of the goodman or the good- 
wife, so that he may not be challenged hereafter concerning his 
servant. 

Waterford Acts and Statutes, cap. 88.—Enactid that no manere man 
t woman procure nother take away no childe, that is to say son 
ire doghtre, or apprentise or servaunte of ony citsayne of the citie 
3yng within the eage of xx yere without leve and suffraunce of fadre 
d modre othre maistre, if they have ony lyving, and if they have 
ne, then to have leve of the nexte cosyne that any suche yonge 
arsones have within the citie, and whosoever do agaynste the saide 
rdenaunce, he shal pay an c.s. to the fadre and modre or maistre 
other his nexte cosyn. And that the fadre or modre othre cosyn may 
lawfully have an action of dette agaynste them that procured or taketh 
away ony suche yong parsones, as it is afor rehersid. 


Earnest and God's Penny. 


Preston, cap. 12.—Item si burgensis aliquid forum vel aliquam 
mercem emerit et hernas dederit, et ille qui vendiderit de foro suo 
-penitebit duplicabit hernas ementis. Si autem emens forum suum 
palpabit vel habebit forum vel v. solidos de vendente. 


If a burgess should buy any goods, in large or small quantities, 
and give earnest, and he who agreed to sell should rue the bargain, he 
shall pay double the buyer’s earnest. But if the buyer fingers the 
goods, he must either have them or 5s. from the seller (as rue bargain). 


Statuta gilde (apud Berwicum).— Constitutio de arris datis mercatori. 
Item si quis emerit allec vel alia predicta! mercimonia et dederit 
denarium dei vel aliquod argentum in arris, pacabit mercatori a quo 
predicta emerat secundum forum prius factum sine felling? vel herle 
breking.’ 

If any one buy herring or other aforesaid goods and should give a 
God's penny or other silver in earnest, he shall pay the merchant 
from whom he bought the said goods according to the bargain made, 
without breach of contract or breach of the earnest.’ 


' A list of goods is in the preceding 3 herle = arle = earnest. 
chapter. * For Edward I.'s statute for foreign 
* See Gross's Glossary, Gild Merc. merchants, which refers to the God's 
ii. 408 : fellen, to destroy, here to break penny as binding, see London Liber 
contract. Cust. p. 206. 
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Northampton II. cap. 22..— De hs qui ponunt denarium s 
Si aliquis ponat denarium s 
qualemcumque mercandisam antequam venditor illam mercanc 
sibi concesserit, amittat denarium ad opus ballivorum. Et li 
cuilibet illam mercandisam emere. n 
monetum (sic) emerit quam argentum? (nisi pelles ad percamem 
incidat in misericordiam ballivorum vi. d. 


mercandisam suam faciendam. 
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Et siquis emptor per r 


Of those who put a penny upon making their bargain.—If a 
one put a penny on any merchandise before the seller has agreed 
the bargain, he shall forfeit the penny to the use of the bail 


And it is lawful to any one to buy that merchandise. EF: 
buyer should buy with smaller money than silver (except skins f 
parchment) he shall fall into the bailiff's sixpenny amercement. 


Waterford, cap. 40.—De denariis det. 
dieu done,’ qi qe che soit, [s'il se] * repente, durra x. s. 
Cap. 41.—| De arris]. D'autre part si nul homme ou femme doune 
a un autre arris e aventure aveigne q'il ne eyt poynt la chose dount 


l'autre ne purra noiant plus demander. 









And if 


D'autre part qi larger 


Of God's pennies.—F urthermore, whoever gives God's silver and 


repents, be he who he may, shall pay 10s. 





Of earnest.—Furthermore, if a man or woman gives earnest to 
another and it chance that he or she does not get the goods for 
which earnest has been given, he (the seller) shall only double the 
earnest, and the other can ask for no more. 


! Cap. 41 of the English and French 
versions. 

? The French has ‘ke par fethering 
enter,’ English ‘ by a ferthyng hole.’ 

? Dublin done, Waterford MS. prend, 
but probably wrongly. See Hist. Engl. 
Law, ii. 206. 

4 Added from the Dublin version. 

5 Rubric omitted in MS. In the 
first case the buyer repents, in the 
second the seller, and his fine is the 
lighter. Earnest and God's penny, 
both paid by the buyer, differ only in so 
far as earnest went to the seller, God's 
penny to a religious establishment. In 
1618 the mayor of Youghal received 
certain God's penee (Council Book of 
Youghal, ed. Caulfield, p. 23), and at 
Cork in 1611 (Council Book of Cork, ed. 
Caulfield, p. 27) God's pence were paid 


into court for the right to buy wines on 
board ship. At Waterford the God's 
penny on certain ships' freights went to 
Christchurch, 1506-7 (Waterford Acts 
and Statutes, cap. 189). Similar pay- 
ments of God’s penny on ships’ freights 
were made at Stockton-on-Tees (Brew- 
ster, p. 84), 1848. In London Liber 
Albus, p. 261 (c. 1280), is a full account 
of the means by which people cheated 
in buying corn after payment of arres 
(Liber Horn ernes), and how it was to 
be prevented. The ordinance, as Liber 
Horn shows, is that statute of Smithfield 
which is often referred to. Leicester 
Records, i. pp. xxxv, 207, 218, and 
Norwich custumal, caps. 37,40, show that 
earnest and God's penny were used as & 
means of forestalling. 
^ Dublin ses. 
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iey, cap. 36, $ 2.—Ande! if the plantiff tell that the seyd cove- 
is smed by a peny, or ell by a ferding, that men call God 
T and the defendant make knawlach and will hold the covenaunt, 
j ine plantiff for hys peny xx s., and if it be of the ferdyng be the 
ntite. And if the defendant lE vo the seyd peny, the plantiff 
Il prove his penny with ii. good men as is beforeseyd, ande he shall 
e his recovere as it is aboveseyd. 


Cork?—Forasmuch as, upon the canting * of divers bargains at 
art, sundry persons of this city that gave their earnest or God's 
nny for accomplishment hereof and, contrary to their promises, 
pon quiddities*® relinquished and withdraw themselves from making 
ayment, to the prejudicing of the court and corporation: to the end 
that hereafter such earnest or God’s penny may be of full force, it is 
agreed . . . that every person of the citizens that give in court an 
earnest or God’s penny for performance of any bargain, shall perform 
it, 80 as the mayor etc. give full benefit unto the party giving his God's 
penny. It is also made a byelaw, that whoever shall refuse to make 
good his bargain after delivering his earnest shall be disfranchised of his 
eouneillorship and freedom within the city and shall forfeit . . . £20. 


Detinue. 


Romney, cap. 35.-—De detencione avertorum.® Item it is used in 
ple of chatel withhold, if the defendant denye the withholdynge, and 
profer hym to acquite, the court wyll that he hymself acquite. But 
if the plantiff wyll prove hys entente, he shalbe reseyved to hys prove, 
rather than the defendant to hys quitaunce.’ Ande yf the defendant 
make knowlych of the withholdyng, be it juged ande taxed as it is 
aforeseyd, ande the suerte as it is seyd afore. 


Plea of Account. 


Kilkenny, cap. 2.—Et in querela de compoto, defendens arrestari 
debet per corpus suum quousque invenerit manucaptores suflicientes 
ad essendum ad diem sibi fixum. Et si non venerit ad diem sibi 


4 Sale by auction. 

> Trivial pretexts. 

6 Hythe, cap. 28, runs ‘on pleo de 
dotinue de chatel, en le maner come en 
On detinue seo also 


! 'This paragraph follows on that on 
breach of covenant. 

? MS. ‘men, catell, goods, and 

sylver.’ Another MS. ‘call goods and 


sylver ;’ Lyon, ‘ call good silver.’ 
3 Caulfield, Council Book of Cork, 
p. 49. 


pleo do debite.’ 
London Liber Albus, pp. 218-14. 
7 On the distinction. see above, p. 171. 


1498. 


1614. 


1498. 
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1476. 
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fixum, tune manucaptores predicti respondeant inde et satisfac 
parti similiter de debito. Et si veniat ad diem sibi fixum et con 
catur ad computandum etc. computabit coram certis auditori 
assignatis. Et si inveniatur in arriragiis, corpus arrestetur sub. 
custodia in tolneto ejusdem ville, donec satisfecerit parti et fir 
domino etc. 


And in a plea of account the defendant ought to be arrested b: 
. his body until he finds sufficient pledges to be in court on the day 
fixed for him. And if he come not on the day fixed for him, then th 
pledges aforesaid shall answer for it and make satisfaction also to the 
party for the debt. And if he comes on the day fixed for him and is 
convicted that he ought to account, he shall account before certai 
auditors assigned. And if he be found in arrears he shall be arrested 
and kept in close custody in the tolsey of the said town until he has 
satisfied the party and made fine to the lord. 


Lydd, cap. 48—De placito computi. Also it is used in plee of 
accompt that every man defendaunt shalbe arested and put in prison 
as in plee of trespas, and he shalbe delyvered att the perell of the 
bayliff to borowes, the whiche shall undertak for the sayd arest for 
to make him come to court, and answer to the playntif att the day to 
him assigned, withoute ony essoyn or delaye; and if the forseid 
defendant make defaute and come nott, then his borowes shall answer 
to the playntyf of his accion ; and if the playntif tell in his tale ayenst 
the defendant that he hath bene his receyver or dispender, him for 
to yeve and yeld accomptis, and shew that by tale? or by other 
evydence, and the defendant withsay it that he was, nor is, his 
receyvour ne des[p]ender, and deny the tale, or the evydence ayenst 
him shewed, and profer to acquite himself, to his acquitance he shall 
nat be receyved ayenst his master, yf his master wyll prove his dede, 
tale, or evidence, which prove shall be don by ii. goode men which sawe 
and herd att a certen daye, yere, and place where he became his 
resseyvour and his dispender. And in this forme shall eech profe be 
in every manner of plee in his kynd which is profered, and after 
that the seid profe resevyd and don, be the parties jugged for to yeld 





accompte, and the court shall assigne ii. wyse men with the bayliff for 


to here the aecompte; att the which day the seid defendaunt shall 
come under the bayliff yerd,? and if he be found dettour upon the 
accompte he shall beleve * in prison unto he have made gree unto his 


* Cf. Romney (1498) (Lyon's cap. 31). $ yerd = guard. 
? tale = tally. * beleve = remain. 
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, also hee make fyne; and if he make knowlech of the resseyte 

ayntyf hath told, be hee adjuged as it is abovesey and 

to auditours for to here the accompte as it is afore seyd; 

> be put in prison unto that he have made gree to the party 
le kyng, be cause he denyed his dede. 
























incoln, eap. 33..——De competo (sic). And if ony man be swyd be 
! t of acounte and sett suerte to cum in at the next courte and after- 
ke defaute, then the suertees schall be warnyd to cum in at 
te courte after that. And the pleyntyf to have the same day. And 
e make defaute at that day he schall be nounsuyd. And if the 
yntyf cum and the suertees of the defendand apere in courte, the 
litore schall be aseynyd by the courte to here and oversee the 
eot ante indifferentli in presence of the pleyntyf and of the suertese. 
id it schall be inquired of the suertese if thei can ouhte sei in dis- 
arge of the accounte. And if the suertese cum not at the day that 
* wer warnyd, then the pleyntyf schall recover is arrerage by 
xaminaeion of is othe. And of the same maner schall be done if the 
lefendand be convycte by enqueste. (And it is to be known that a 
nan after the use and custom of the cite may not declare nor plede in 
any action of acounte that the defendand was is bailly. Bot the 
pleyntif must shewe and declare that he was is receyver of is money 
or of other goodys.?) 


1 me 





PRINCIPLES OF LIABILITY. 


Employer's Liability. 


Haverfordwest I. cap. 1— Concessimus insuper dietis burgensibus 
quod ipsi pro transgressione seu forisfactura servient[ijum suorum 
catalla et bona sua in manibus eorundem servientium inventa seu 
alieubi locorum per ipsos servientes infra terram nostram deposita, 
quatenus ipsi burgenses bona illa vel catalla sua esse sufficienter 
probare poterint,‘ non amittant. 


1 A rendering of London Liber Al- 
bus, p. 201. 

? Not in Liber Albus. 

3 This clause is in the Cork chartor 
of 1241, Chartae Hibern. p. 25, and the 
Cardigan and Carmarthen charters, the 
Laugharne charter of Guy de Brion, 


cap. 1, and the Chester charter of 1800 
(Morris, p. 491), and the Hereford 
charter of 1827 (inspeximus of 40 


Ed. IIL), and Newborough and other 


Welsh charters in the Mecords of Car- 
narvon. 
* MS. poterunt, 


1480-1. 


1200 
(about). 


1285. 
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We have granted further to the said burgesses that they sh 
lose their chattels and goods found in the hands of their serva 
deposited anywhere by the said servants within our land, on ac 
of the trespass or forfeiture of their servants, so long as they 
prove adequately that those goods and chattels are really theirs. 


London. Liber Albus, p. 286.—Et s'il aveigne qe nul serjaunt 
apprentiz de homme de la citee achatee les biens des merchat 
foreyns ou d’altre, et ceux biens porte en sa mesoun soun seign 
où q'il est, soun seigneur (soit) responant (&c.). a 

And if it happen that a servant or apprentice of a man of: 
city buys goods from foreign merchants or others, and carries tl 
goods to his master’s house, wherever he is, his master shall ans 
for the goods. 


Waterford, cap. 12.—De aprentitz. D'autre part chascun chetej 
doit respondre pour son aprentiz de mal e de damage q'il fet p: 
jour e par nuit e en totes heures aussint come pour son fiz, se il s 
d'age, ch'est a savoir quant il seit conter xii. d. si com lei est chitesein 
et de burgeois. 7 

Of Apprentices.—F urthermore every citizen ought to answer for 
his apprentice’s wrongdoing and damage, made by day or by nig 
and at all times, as he would for his son if he were of age, that 
to say, if he can count twelve pence, as is the law of citizens and 
burgesses. i 


Torksey I. cap. 32.—Et si aliquis serviens sit placitatus et non 
habet unde attachiari, stipendium suum debet attachiari in manu 
domini sui quousque se justificare voluerit, et attamen quod sit 
attachiatus in forma predicta [viz. in cippis!] si necesse fuerit. 

If a servant is impleaded and has nothing whereby he can be 
attached, his wages should be attached in the hand of his master 


until he comes to justice, howbeit he may be attached in the form 
aforesaid (to wit, kept in the stocks) if it be necessary. 


Husband and Wife. 


Salford, cap. 19.—lItem quilibet potest? esse ad placitum pro 
sponsa sua et familia sua, et sponsa cujuslibet potest firmam suam 
reddere preposito faciente quod fieri debeat, et placitum sequi pro 
&ponso suo si ipse forsan alibi fuerit. 

1 Supplied from the preceding pas- same clause is in the charters of Stock- 


sage. port and Bolton. 
? Manchester: debet et potest. The 
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Every burgess may stand in a plea for his wife and household, 
and the wife of a burgess can pay the rent to the reeve and do all 
that is needful, and follow a plea! for her husband if he perchance 
be absent. 


Leges Quatuor Burgorum, cap. 31.—Quilibet sponsus potest respon- 
pro uxore sua sponsata et stare in judicio et facere pro ea quod ei 
atum fuerit si calumpniata fuerit de aliquo. 


Every husband may answer for his wedded wife and stand to 
judgment and do for her what has been adjudged if she be impleaded 
for aught. 


Ibid. cap. 118.— 8i uxor burgensis deliquerit vicino suo aliquo modo 
invenerit plegios de stando juri sine consensu sui mariti et in curia 
-stuliam responsionem °? inciderit, et convicta super aliquo delicto 
erit per judicium curie, maritus ejus non tenetur inde respondere, viz. 
2 delicto neque de misericordia, neque de peticione aut querela partis 
idverse ulterius quam ad valorem iv d. nisi sponte voluerit. Tenetur 
amen eam quasi ignorantem et sine consilio viri sui agentem negli. 
genter sicut puerum infra etatem castigare, cum non sit sui juris. 

If the wife of a burgess is impleaded by a neighbour for aught and 
finds pledges to stand to judgment without the consent of her husband, 
and in court she makes a mistaken pleading and is convicted for any 
offence by the judgment of the court, her husband is not bound to 
answer therefor, to wit, neither for the offence nor for the amercement, 
nor for the demand or plaint of the plaintiff, to a higher value than 4d., 
unless he chooses. For the wife is deemed to be ignorant, and, 
acting foolishly without her husband's advice, should be kept and 
chastised like a child under age, for she is not su? juris. 


Ipswich, cap. 55.—Item usé est qe femme coverte de baroun seyt 
justicee par les baillifes de la dyte vyle a respoundre devaunt eux en 
play de trespas, où peyne d'enprisonement ou de juyse peot estre 
agardé solom ley e usage de meyme la vyle, auxi com ele sereyt justisee 
si ele fust sole saunz baroun, c’est a saver de soun personel trespas, 
més ge le trespas ne tuche mye fraunk tenement. 


It is the custom that if a married woman be brought to justice by 
the bailiffs of the said town to answer before them in a plea of trespass 
where there is risk of imprisonment or of the cucking-stool, according 
to the law and usage of the said town, she may be treated as she 


1 At Manchester a woman might do Harland’s Mamecestre, p. 287, and Tait, 
suit of court for her husband or eldest Medieval Manchester, p. 83. 
gon. This may be the meaning here. 2 Sco post, Vol. II., on miskenning. 


1270 
(about). 


1291. 


1339 
(about). 


1340 
(about). 
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would have been if she were single, that is to say for her pers 
trespass, but not in a trespass that touches free tenement. 

Cap. 56.—E ensement usé est qe le baroun respoygne en la coi 

de la dyte vyle a chescuny pleynte de dette qe sa femme devo; 
avaunt lour esposayllies, e de dette qe ele aura emprompté pus lou 
esposallies, auxi avaunt cum de sa dette demeyne. Mès si la femme 
devegne nully plegge de dette, de ceo ne seyt pas le baroun tenuz 
a respoundre. 


And further it is our custom that the husband shall answer in the 
court of the said town to every plaint concerning debts which his 
owed before marriage, and for debt which she may have incur 
since marriage, as he would for his own debt. But if the wife 
becomes a pledge for a debt, the husband is not bound to answer for 
that. 


Cork, cap. 11.— Quant un home e sa femme deyvent estre attachés. 
par plegis, si la femme! ne ne poet ou ne [voilt] plegis trovoir, troffe 
le baroun plegis pur sa femme; e? s'il ne veoit e poet ou mali- 
ciousement respoigne com est avaundist, le baroun deforee. Sengle 
femme nient mairee, ge ne voet trovoir plegis, soit fait de lui com de 
un home qi deforce. : 


When a man and his wife are to be attached by pledges, if the wife 
cannot or will not find pledges, the husband must find pledges for his 
wife; and if he can but will not, or maliciously answers as is afore- 
said,? the husband deforces. An unmarried woman who will not 
find pledges is treated like à man who deforces. 


Norwich, cap. 29.—De placito debiti recuperands a viro quod uxor 
sua capit a pari ville. Item in casu ubi uxor alicujus ceperit ex- 
accomodata (sic) bona vicini sui concivis illius civitatis sine vadio vel 
cum vadio preter scienciam viri sui, respondeat idem vir de bonis aeco- 
modatis uxori sue in ejus absencia, dum tamen idem vir et uxor sua 
bene se habeant ad invicem, videlicet quod hujusmodi viri uxor, tempore 
quo dieta bona receperit, cohabitet cum marito vel seorsum de ipsius 
assensu et voluntate, et quod publicum sit et manifestum de honesto 
gestu uxoris predicte, et quod fraudulenter nec malo modo se divertat 
a marito suo propria temeritate, sine sinistra [vel] austera fugacione 
mariti sui per maliciam ipsius viri et non per demerita inhonesta 
illius uxoris, nec quod ipsa se diverterit causa malignandi ; in quo casu, 


1 Only five of the six strokes of the pledges at once, in order to gain time. 

mm are given. + He will have to meet the charge of 
? MB. ne. deforcement as well as the principal 
3 qe. answers that he cannot get count, 
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tuerunt verificari, non teneatur maritus compelli (sic) talia 
a reddere. Et caveant sibi hujusmodi creditores quod 
isu mariti hujusmodi mulieres, sic malo modo se divertentes, 
n accomodant nisi tantummodo eorum periculo. 


( gone a plea of debt to be recovered from a man whose wife 
wed from a peer of the town.—In the case where the wife of 
P. one without her husband's knowledge has accepted a loan from 
r neighbour, a citizen of this city, with or without gage, the 
üsband must answer for the loan made to his wife in his absence, 
o long as the man and wife are on good terms, to wit so long as the 
ife of the said man is cohabiting with her husband at the time 
when the debt was made, or living separate by his assent and good- 
will, so long as there is common knowledge of the said wife's good 
conduct, and that she does not (without being harshly and cruelly 
expelled by her husband's malice for no fault or demerit of hers) 
deceitfully or wrongfully separate herself from her husband by her 
own wilfulness, and that she does not separate herself to make mis- 
chief; for in such case if any of these things can be proved, the 
lito i is not bound to restore the loans thus taken. And creditors 
should be warned that without the husband's consent they lend to 
a wife, separating herself thus wrongfully from her husband, only 
ab their own risk. 





Rhuddlan, eap. 2.—I[i]dem clamant quod uxores sue in eorum 
sencia defendere possunt sectas domino regi debitas in curia predicta. 


They claim that their wives can in their absence defend the suits 
due to the lord king in the aforesaid court. 


London. Liber Albus, p. 206.— De debito. ltem l'oü pleinte de dette 
st faite devers le baroun, et le pleintif counte qe le baroun fist le 
ontraet ovesqes le pleintif parmy la meyn la femme le defendaunt, 
lonqes mesme le defendant avera eyde de sa femme, et avera jour 
tauncqes al proschein courte de conseiller ovesqes sa femme (etc. ). 


Of debt.—When plea of debt is laid against the husband and the 
plaintiff says in his count that the husband made the contract with 
ihe plaintiff by the hand of his wife, then the defendant shall have 
aid of his wife, and shall have day till the next court to take counsel 
with his wife. 


Waterford Acts and Statutes, cap. 67.—Al women that borrowid or 
lendid any manere of goodes or that owith ony dette to ony citsaine 
or freman of the said citie and suberbes, if thar housbonds bene absent 


1 Under the Chester influence ; see Salford (Randle de Blundeville), above, p. 222. 


VOL. I, Q 
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1348. 


1419. 


1467-8 


1472-3. 


1480-1. 
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and ean not be founde, that then lawfully every suche woman 1 
arrestid by hir owne body and sued by the lawe into the tyme t 
satisfie the pleintif of his action, without takyng delayes, las th 
be a fremanis wif, notwithstanding that the housbonde be nott : 
in the pleinte. 

And also that this acte and ordenanee extende and take pla 
effecte in al other matires as wel of contracte and trespasse as 
premysses. 


Waterford Acts and Statutes, cap. 83.—If it happe that ony bi 
or ony othre man duelling and abiding within Kylkenny, Clo: 
Fydarde,! Casshel, Callan, Roesse, Youghill, Kynsale, or ony € 
towne that usith marchaundise with the saide citie, in bying 
syllyng with ony citsaine or marchaunt or ony other duelling wi 
the said citie and suburbes, sholde owe ony citsaine freman or r 
chaunt of the citie for his marchaundise bought of ony of thong 
the dettour be fugitif and wil not come to the citie openly, if his 

may be founde within the saide citie, the dettor absenting him 
manere aforsaide, than she shall be arrestid and kepte in warde u 
tyme that hir husbonde satisfy such as he owith, or himself in prop 
parson to come and aanswere for hir. 


Lincoln, cap. 30.,—De transgressione facta per feminam cooperta 
And if a pleynt of trespas be takyn ageyn a man and his wyf for trespa 
don by the wyf oneli, sche schall be arestyd and day gevyne to the 
husband to apere. And if he make defaute sche schall be putte to 
answere and haf hyr plee os a sole woman. And if sche be atteynt. 
sche schall be condempnyd and commyttyd to pryson tyll sche hai 
made gree to the partye. 

Cap. 313— Femina cooperta recuperabit dampna. And yf a pleynt of 
trespas be takyn by the husbonde and the wyff for trespas or batrye- 
done to the wyff, sche schall be receyvyd for hyr and hyr husbonde for 
to plede, and recover hyr damages ageynst the defendand yf* hyr 
husbonde be not in courte. 


Canterbury?— An order of burghmote declares that women sued 
with their husbands may appear by attorney if the latter evade service 
of the writ of the court. 


* Fethard. ^ MS. yf all. 


?^ A rendering of London Liber 5 Hist. MSS. Comm. 9th Report, 
Albus, p. 205 (c. 1419). part i. p. 179. 
3 Ibid. 
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Married and Single Women as Traders. 



























y II. cap. 8—Item dicunt quod mulier mercatrix respon- 
cuicunque et debet responderi sine viro suo et potest amittere et 
perare. 

They say that a woman trader shall answer and be answered 
without her husband, and can recover and lose. 


ondon. Liber Albus, p. 219.—Item accioun d'aecompt est maynte- 
le par usages devers une femme sole et devers enfauntz dedinez 
gils solent marchauntz ou s'ils teignent comunes shopes de 
fier et des merchaundises, et acciouns de dette en mesme le 
nere, de ceo ge touche lour mestier ou lour marchaundises. 

An action of account is maintainable by custom against a single 
woman and against children under age, if they are traders or keep 
open shops for craft or trade; and actions for debt also in the same 
way, for aught that concerns their craft or trade. 


Worcester, cap. 14.—Also yf eny mans wyf become dettour or plegge 
r by or sylle eny chaffare or vitelle or hyre eny house by hur lyfe, 
she to answere to hym or hur that hath cause to sue, as a woman soole 
marchaunt ; and that an accion of dette be mayntend ayenst hur, to be 
coneeyved after the custom of the seid cite, without nemyng hur 
nousbond in the seid accyon. 

Lincoln, cap. 322— Femina, cooperta potest implacitari absque viro 
suo. And if ony woman that hase a husbonde use ony crafte within 
the cite werof hyr husbonde mellys not, sche schal be charged os a 
sole woman os touchyng suche thynges os longeth to hyr crafte. And 
yf a pleynt be takyn ageyn syche a woman, sche schall answer and 
plede os a sole woman, and make hyr law, and take other avauntege 
in courte by plee or otherwyse for hyr dyscharge. And if sche be 
condempnynd sehe schall be commyt to preyson tyll sche be agrede 
with the pleyntyf. And noo godes nor catell that longeth to hyr hus- 
bonde schall be attached for hyr nor chargyd. 


Winchelsea, cap. 312—Si femme covert de baron soit empledé de 
plee de dette, covienant enfrint, ou chastell detenu, et ele soit tenuz 
pur marchaunt soule, ele respoundra sanz presence de son baron. 


The next is an English rendering. 


1 On the antiquity of the laws relat- p. 293, 784. 


ing to the married woman trading as 2 A rendering of London Liber 
femme sole, sec Stobbe, Privatrecht, Albus, pp. 204-5 (c. 1419). 
iv. 140. and note. Viollet, Droit Civil, 3 Similarly Rye, cap. 40. 
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Hastings, cap. 36, § 2.—Howe a woman that is covered the 
may be ympled in courte by playnt. If a woman that is cove 
baron be ympledyd in courte of dette, or covenaun* broken, 
cattell withholden, yf she be reputyd and taken as a merchau 
may be putt to answere in absence of her husbond. 


Fordwich, cap. 65. —Et quocienscumque aliqua mulier me 
fuerit publiea piseium, fruetuum, pannorum, vel hujusmodi, et 
citata fuerit de aliquo debito mutuo sibi tradito in hujusmodi 
eandisis quibus utitur, respondere debet tam sine viro quam cum 
suo indifferenter pro voluntate petentis. Similiter fiat de € 
transgressu personali, sed recuperare vel implacitare non potest 
viro suo. Et si mercatrix non fuerit publica respondere non po 
quia viro cooperta. 


And whenever a woman is a professional trader in fish, ` 
cloth, or the like, and is impleaded concerning any loan made 
her in such trade as she practises, she must answer either w 
or without her husband, according to the will of the plaint 
And the same holds good of her personal trespass, but she eam 
recover or be a plaintiff herself without her husband. And if shel 
not a professional trader she ought not to answer, forin that c 
she is treated as an ordinary married woman. 


LAW OF APPRENTICES. 


Waterford, cap. 64.—De aprenticio. D'autre part si aventure 
aveignt qe deaux foreiens vienent a la chité e per cas l'un est aprenti 
al autre, e contek seurd entre eaux, e le mestre fiert son aprentiz, len- 
prentiz se pleyndra as baillifs. E donqe poet le mestre prendre un 
jour d'amour [et s'il ne]? vendra, le mestre le poet mettre com en 
bonderie. E si issint soit q'il ne puissent estre en un a leur jour 
d'amour, tout faice le aprentiz pleynt, le maistre avera sa somonee, e 
se il ne volt venir, il serra ataché a la prisoune. E si il soit bonde, il 
ne fra fors trover pleges, si l'enprentiz ne soit en pereil de mort. 


Of apprenticeship.—Furthermore, if it chance that two foreigners 
come to the city, and one should become apprentice to the other, and 


! Sandwich (Boys), pp. 454-5. of radical emendation. The passage 
2 Not in the Dublin version or Water- which is next cited seems to be a modi- 
ford MS. The text may stand in need fication of this rule. 
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ife should arise between them, and the master should assault his 
Ei. the apprentice may make complaint to the bailiffs. And 
m master can take a love-day, and if the apprentice will notcome, 
o master can put him in bondage. And if so be that they cannot 
gree ee by their love-day, albeit the apprentice makes plaint, the master 

l have his summons; and if he will not come he shall be attached 
o E. under pain of imprisonment (?). Andif the apprentice be a 
ndman, the master need only ae pledges, unless the apprentice be 
in Bicer of death. 


terford, cap. 90.— De apprentitz. D'autre part si un parchi- 
r ait un apprentitz e soit manant dedenz la chité et son apprentitz 
ori ove lui x. anz ou xii,,? e cas aviegne qe la apprentitz seit son 
ler e[n] ii. anz ou iii., e per cas countek sourde entre eaux, e le 
ire fiert son aprentitz, par quoi le prentitz ne le voet servir plus, 
) maistre prent un jour d'amour ove son aprentitz, e par agarde de 
e gentz si le maistre soit coupable, il perd son aprentitz par la loi 
lachité. E per cas si le maistre ne viegne au jour, il perde son 
jant. E si la aprentiz ne vient poynt a son jour, son maistre 
ara ou q'il soit [£rové]* par lettres de la comunalté. 


Of apprentices.—Furthermore if a parchment-maker has an 
apprentice and is dwelling within the city and his apprentice dwells 
with him ten years or twelve, and it happens that the apprentice 
knows his trade in two or three years, and perchance strife arises 
between them and the master assaults his apprentice, so that the 
apprentice wishes no longer to serve him, the master may take a love- 
day with his apprentice; and by award of good men, if the master be 
guilty, he shall lose his apprentice by the law of the city. And if 
perchance the master come not on the day he shall lose his servant. 
And if the apprentice come not on his day, his master shall have him 
wherever he may be found, by the letters of the community.” 


Female Apprentices. 


London—Et lez femmes couverts qe usent certeyns craftis deinz 
la citee par eux mesmes saunz ioure barouns, poent prendre femmenis 


1 Dublin, De parcheminers. 5 On extradition, see above, p. 9. 

* The London rules for enrolling ap- 6 Ricart’s Kalendar, p. 108. Cf. 
prentices’ indentures are in Liber Cust. English Gilde, p. 829, for the Isxeter 
p. 93 (28 Ed. L); Ricart’s Kalendar, rule of 1531 which allowed widows to 

p. 102 (c. 1419). No apprentice by the employ in the tailoring trade ‘as many 
custom of the city could be bound for  servaunts as they wille? For female 
less than seven years. apprenticeship (18385), sec Cal. Letter 

3 eis probably superfluous. Book E. ed. Sharpe, p. 200. 

* Supplied from the Dublin version. 


1419. 
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a loure apprentice pur eux servier et apprendre loure cra 

queux apprenticez serrount liez par loure endenturez d'appi 

al baroun et sa femme pur apprendre la mistere la femme | 

And married women who practise certain crafts in 

and without their husbands, may take girls as their a 
serve them and learn their trade, and these appren 
bound by their indentures of apprenticeship to be 
wife, to learn the wife’s trade. 
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REAL AND MIXED ACTIONS. 





DISSEISIN AND FRESH FORCE. 


tiocinare suam esse xl. s. emendabat. Similiter et ille qui clamorem 
le faciebat, si suam esse debere non posset diratiocinare. 


Whoever in the city seized the land of another and could not 
prove it to be his paid 40s. Similarly, he who made claim thereto, 
if he could not prove that it ought to be his. 


etum eis tenebo lege civitatis. 


I will do right to them by the law of the city as towing lands 
concerning which they complain to me.? 


ut de feodo et j jure suo, vicecomes per judicium debet adunare alder- 
mannum et vicinos de vicineto et ab eis inquirere per juramentum 
et fidem quam domino regi debeant, utrum ille sine judicio dissaisiatus 
fuisset. Et si ita esset per eorum legale dictum, vicecomes ei saisinam 
restituat et diss[eisi|atorem ponat per bonos plegios usque ad placita 
corone. 

If any one disseises any one without judgment as of his fee and 
his right, the sheriff by judgment ought to bring together the alder- 
man and neighbours of the district, and inquire from them, on the 
oath and faith which they owe to the king,’ whether he [the 
plaintiff] has been disseised without judgment. And if so, on their 
verdict the sheriff shall restore him to his seisin, and shall put the 
disseisor under good pledges till [day for] the pleas of the crown. 


1 Some further cases are referred to to them according to the law of the city.’ 
in Harv. Law Rev. xv. 702 sqq. 4 Also in Liber Albus, p. 114. 

* Domesday Book, i. 262 b. ? The ‘sacramentum dominicum ; ' 

? In Henry II.'s charter the clauso cf. Brunner, Forschungen, pp. 234, 236. 
runs: ‘ Concerning their lands and hold. Other claims to the use of this oath will 
ings within the city, right shall be done be treated in Vol. II. 


Jhester.^—Qui in civitate terram alterius saisibat et non poterat 1086. 


London Charter, $10.—Et de terris de quibus ad me clamaverint 1131. 


London. Add. MS. XIX.'—Si quis aliquem sine judicio dissaisiet, je 
166 


1270 
(about). 


1280 
(about). 
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Cum autem assisa! facta fuit in regno a domino rege € 
cognicione dissaisine, modus predicte inquisieionis ei et justi 
monstratus fuit. Et placuit eis et permiserunt ita habere ei 
scilicet eandem inquisicionem : et si aliquando per vim et volun 
justiciariorum recognicio capta fuit apud turrim, postquam — 
stratum fuit eis, permiserunt et voluerunt cives habere ani 
libertates civitatis. 


But when the assize on the recognition of disseisin was me 
the realm by the king, the method of the aforesaid inquest was m 
known to him and to the justices. And it pleased them, and 
allowed the citizens to keep this inquest. And if sometimes by 
force and will of the justices a recognition [of novel disseisin] 1 
taken at the Tower, then, after this matter had been explainec 
them, they allowed and willed the citizens to have the old liber 
of the city. 


Leges Quatuor Burgorum, cap. 99.—Assisa tenta apud Novum C 
irum determinavit quod cum aliquis burgensis fuerit in possession 
alicujus terre sive juste sive injuste, et superveniat alius dicendo $ 
verum esse heredem de illa terra, et evertat eum de dicta terra el 
extra possessionem propria auctoritate sua et sine judicio: Queritu 
utrum ipse qui prius fuit in possessione debet recuperare seisinam de 
dejectore antequam respondeat? Et responsio datur quod ipse qui 
prius fuit in possessione sive juste sive injuste semper primo debet 
recuperare seisinam, et eam tenere vel amitere in forma judicii. Et 
dejeetor erit in forisfaetum domini regis. 


An assize held at Newcastle settled the case in which a burgess 
is in possession of any tenement, whether lawfully or not, and 
another comes who declares himself to be the true heir of that land, 
and turns him out of that land and out of possession, by his own 
authority and without judgment: It is asked whether he who was 
first in possession ought to recover seisin from the disseisor before 
he [the ejected possessor] answers. And the answer is given that he 
who was first in possession, whether lawfully or not, ought always 
first to recover seisin and keep or lose it in judicial form. And the 
disseisor shall be in the king’s forfeiture. 


Winchester, cap. 50.—Derechef aprés la morte de chescun tenant 
en fé deivent les bailliffs de la cité simplement seiser les tenemenz des 
quels il murt seisé pour saver mun? ki soit plus prochein heir, e a la 
procheine curt al plus prochein aparont soient les avantdiz tenemenz 


! The assize of novel disseisin (1166). 
? On the phrase ‘ saver mun,’ see Godefroy, s. v. ‘ mon.’ 
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uz, issi ke si nul pur plus prochein allege ú pur parcuner ki en 
soit, eient les amis jur de fere li venir sulump les destance des 
A hors de tere, quarante jurs. E sia sun jur vient, eit memes 
tat ke il eust eu, si il eust esté en present le jur ke son ancestre 
"ust. Ht si a son jur ne viengne e quide droit avoir, eit son cleim 
mp lei de tere. 


Furthermore, after the death of every tenant in fee, the bailiffs of 
the city ought to take a simple seisin of the tenements of which he died 
seised, to know who is the next heir ; and at the next court the said 
tenements shall be given up to the next of kin appearing, so that if 
any one alleges that he is a nearer heir or a parcener in the land, his 
kin shall have day to make him come, according to the distance of 
the plaee, and if he be out of England [he shall have] forty days. And 
if he comes on his day, he shall have the same estate that he would 
have had if he had been present in the town on the day when his 
ancestor died. And if he does not come on his day and seek to have 
right, he shall have his right according to the !aw of the land.! 


Ipswich, cap. 6.— Item en play de abatement qe l'em apele [fresche] 
force, seyt usee teu proces qe s[i un] disseyse autre de soun fraunke 
tenement en l'avauntdite vyle . . . c'est à saver de tenement pledable 
en la court de meyme la vile, si le disseysi dedeynz les primers xl. jours 
aprés la disseysine? attache sa pleynte de sure ver le disseysour . 
par gage e plegge, meyntenaunt facent meyme les baillifs prendre en 
la meyn le rey le tenement, . . . e livrer le a deux proscheyns veysins 
en garde cilaqe meyme le play devaunt eux seyt termyné par jugge- 
ment; e seyt le disseysour ou soun baillif, s'il ne seyt trové 
meyntenaunt, mys par gagge et plegge a respoundre. . . . E si le 
disseysour se alloygne e ne peot estre trové, ne soun baillif, a fere ceo 
qe ley veot, ou tut seyt il trové e ne voillie plegge trover, seyt il garny 
a mesme le lu ou la disseysine fu faite par deux fraunk hommes a 
respoundre eum avaunt est dyt. Countre quel jour seyt arrainye une 
assise de xij. bons e leaus hommes dil proscheyn vygné a faire la 
reconissaunce etc. e q'il eyent la veue du tenement &e. . . . 


In a plea of abatement which is called fresh force, such process 
shall be used that if one man disseises another of his free tenement 
in the said town, that is to say of a tenement pleadable in the court 


' He can then have a writ of right. then a limit fixed by royal ordinance, 
2 This chapter may be read in its ultimately a day fixed in 1242. But 
entirety in the Black Book of the Admi- tho action could only be employed 
ralty, ii. p. 40. during the lifetime of the disseisor and 
3 On the common-law limits of time, — disseisce, pp. 54, 64. 
see H. E. L. ii. 50-51, At first a year, 


1291. 
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of the said town, if the disseisee attaches his plea, by gage and pl 
to prosecute against the disseisor within forty days after the diss 
the bailiffs shall at once take the tenement into the king’s hand, 
deliver it to two near neighbours in ward until the said plea 
been ended before them by judgment; and the disseisor or his b: 
if he be not found at once, shall be put in gage and pledge to an: 
And if the disseisor eloigns himself and cannot be found, nor 
bailiff for him, to do that which the law requires, or even if he be fot 
and will not find pledge, he shall be warned by two freemen, at t 
place where the disseisin was done, that he shall answer as is afc 
said. By which day an assize of twelve good and lawful men of tht 
next neighbours shall be summoned to make the recognition, etc.,! 
and have the view of the tenement, etc.! 


E si le disseyssour se teygne a force en le tenement . . . e si la force 
seyt tele qe ele ne peot estre remue saunz peril de mort ou de 
meschaunce, les baillifs par la veue e la temoygnaunce de un ou deux 
corouners e des autres bones gentz . . . preygnent le tenement en la 
meyn le rey, e pronuncient cele seysine issi continuó a force e armes 
pur nule, tut seyt ele continué xl. jours. 

Si nule se abate par disseysine . . . dementers qe le disseysi seyt en. 
prisoun, ou hors de memore, ou hors des quatre mers d'Engletere, . . . 
eyt le disseysi soun recovrir . . . més qela pleynt seyt attaché fresche- 
ment dedeynz les primers xl. jours aprés qe le dit disseysi serra 
delivrés hors de prisoun, ou serra de bone memore, ou serra venuz. 
dedeynz les quatre mers . . . ne seyt nule essoygne allowé. 


And if the disseisor remains by force in the tenement, and the 
force is such that it cannot be ousted without risk of death or accident, 
the bailiffs, by the view and the witness of one or two coroners and 
the other good people, shall take the tenement into the king’s hand 
and pronounce this seisin thus continued by force and arms worthless, 
although it be continued for forty days. 

If any one abates himself [into a tenement] while the disseisee is 
in prison or out of his mind or beyond the four seas of England, 
then the disseisee shall have his recovery, but must attach his plea 
freshly, within forty days after he has been released from prison, or 
recovered his sanity, or returned within the four seas. No essoin is 
allowed.’ 


1 The matters covered by the etc. of 
the MS. are treated in the chapter on 
the writ of right which precedes in the 
MS. See below, p. 254, note 1. 

? In chapter xviii. the case of inherit- 
ance devised unlawfully is considered. 
The complaint must be made within 
forty days. The minor must plead 


‘freshly’ by his next friend, or if he 
does not, he can have a writ of right 
when he is of age. In chapter xix. the 
case of a devisee out of the country at 
the time that the will was proved is con- 
sidered. He must sue within forty days 
of his return. 
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Waterford, cap. 9.—De freche forche. D'autre part si ascun 
lesein tient une tere un an e un jour come de fee e de droit, sans 
im, il ne respondra pas sans bref le rois. E si cleym y soit mis 
dens l'an e le jour, il respondera sans bref le roi se il a ballifs 
itureles. 

Of fresh force.—YF'urthermore, if any citizen hold a piece of land 
for a year and a day as of fee and of right, without claim, he shall 
not answer without the king’s writ. And if claim be entered thereto 


within a year and a day, he shall answer without the king’s writ if 
[at that time] there are lawful bailiffs [of the city]. 


Cap. 21.—De purpresturis.| D'autre part si homme ou femme fait 
purpresture sor autre en maniere de freche forche, il ne lui estut ja 
porchacher le bryf [le roi]? si ensit ne? soit q'il soeffre qe l'autre se 
teigne en saisine un an e un jour. [E s'il tiegne un an et un jour]? 
il ne respondera mie sans bref le rois. E se il nel ad tenu aan e 
jour, il respondera tantost sans bref [le roi |.? 


Of pwrprestwres.—Furthermore, if a man or woman makes 
purpresture on another in manner of fresh force, he (the disseisee) 
shall not be bound to purchase the king's writ, unless it be that he 
suffers the other to keep in seisin for a year and a day. And if he 
[the disseisor] has seisin for a year and a day, he shall not answer 
without the king's writ. And if he has not held for a year and a day, 
he shall answer at once without the king's writ. 


Leges Burgorum. Frag. Coll. p. 165.'— Quod si aliquis conqueratur 
preposito vel ballivis burgi mediante plegio quod injuste deforciatur 
per talem de tali terra, tali tenemento, vel tali annuo redditu, deforcians 
citabitur per talem plegium incontinenti quod compareat ad talem 
horam super solo terre coram preposito vel ballivo burgi parti con- 
querenti responsurus. Et curia tenebitur sine dilacione super 
solum dicte terre; ad quam curiam, sive venerit deforcians sive non, 
procedet assisa. Et illa die immediate ante levationem judicis per 
bonam et non suspectam assisam terminabitur cui eorum jure debetur 
dieta terra, dictum tenementum, vel dictus annuus redditus, ita quod 
ille eontra quem determinatum fuerit nunquam postmodum inde 
audietur. Et sciendum est quod in hoc placito non debent audiri 
dilaciones et essonia, defalte, seu plegia sicut in aliis placitis, sed de 
plano debet procedi non tantum ad cógnicionem possessionis sed eciam 


! * De fresche force’ in the Dublin * So the Dublin version; Waterford 
version. [S. en. 

? Added from the Dublin version. 4 Order of Robert I. on fresh force, 
eap. 12. 


1300 
(about). 


1320 
(about). 
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1340. 
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feodi et liberi tenementi, quia placitum recentis deforciamenti tangit 
liberum tenementum, feodum, et possessionem, quandoque simul, 
quandoque quodlibet eorum per se, quia recens deforciacio idem est 
quod recens spoliacio vel recens intrusio. Nam quandoque deforciatur 
quis de possessione quando aliquis possidet terram tanquam vadiatam, 
et inde eieitur injuste, quandoque de libero tenemento quando aliquis 
habet pro vita sua terram, sed inde injuste eicitur, quandoque de feodo 
quando aliquis non potest habere ingressum nec recursum ad terram 
suam post mortem ipsius qui habebat liberum tenementum, quandoque 
de possessione, libero tenemento et feodo simul, sicut sepe accidit 
quando aliquis de terra sua hereditaria eicitur injuste sive spoliatur 
per illum qui inde nullum jus neque rectum habet. 





That if any one complains to the reeve or bailiffs of a borough, 
giving pledge [to prosecute], that he is unjustly deforced by such a 
one of a certain piece of land or tenement or yearly rent, the defor- 
ciant shall be summoned upon the said pledge at once to appear at a 
given hour on the ground in question before the reeve or bailiff of 
the borough to answer to the complainant. And the court shali be 
held without delay on the said ground, at which court, whether the 
deforciant come or not, the assize shall proceed. And on that day 
immediately [and] before the judge rises it shall be decided by a good 
and lawful assize to which of the parties the said land or tenement or 
yearly rent ought to belong, so that he who loses the suit shall never 
afterwards be heard thereon. And be it known that in this plea 
there ought to be no delays, essoins, or defaults, or pledges as in 
other pleas, but the cause should proceed in a summary way to the 
recognition, not only of possession, but also of the fee and the free 
tenement, for the plea of fresh force touches free tenement, fee and 
possession, sometimes both, sometimes each by itself, for fresh deforce- 
ment is the same as recent spoliation or recent intrusion. For some- 
times a man is deforced from possession when he possesses land as 
gage, and isunjustly ejected therefrom, sometimes from a free tene- 
ment when he has the land for his life, but is unjustly ejected, 
sometimes from a fee, when he cannot have ingress or recourse to his 
land after the death of one who had the free tenement, and some- 
times from possession, free tenement, and fee all together, as often 
happens when any one is unjustly ejected from his land of inheritance, 
or is despoiled by him who has no right therein. 


Norwich, eap. 17.—De abbatiamento et hamsoken. . . . Et quando- 
cunque tale placitum terre contigerit in civitate semper teneatur de die 
in diem, ita quod infra xl. dies terminetur, ultra quem diem et termi- 
num ballivi inde nullam habeant [potestatem] modo predicto 
procedendi. 
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Of abatement and hamsoken.' . . ?— And whenever such a plea 
of land occurs in the city it shall always be held from day to day, so 
that it be ended within forty days, for beyond that time the bailiffs 
have no power to proceed in the manner aforesaid. 


lorthampton III. cap. 575—Hensement est purveu ke si nul 
me entre en aukun tenement par intrusion ou par abatement, e hu 
y de ceo veine a ballif,* le ballif sanz plus delai irra al tenement e 
lera la force e prendera le tenement en la meyn le rey dek a 
shein plees, e durra jour a les parties ke eus [soient a procheinz 
es ove lur titles de dreit si titles i eient. Et adunc en pleinz pleez 
ora demaundé par la court a les parties qe els] mustrent ce ke il 
erunt de droit pur eus. E celi ke plus suffisant title de dreit ad 
rli, serra remis en sa seisine. Esil'autre partie se volie purchacer ° 
rès, se purchace a meuz ke il savera. 


Further, it is provided that if any man enters another man’s 
tenement by intrusion or by abatement, and hue and ery concerning 
this comes to the bailiff, the bailiff without further delay shall go 
to the tenement and oust the force, and take the tenement into the 
king’s hand till the next pleas, and give day to the parties that they 
shall come to the next pleas with their title-deeds, if they have any. 
And then in full pleas the court shall order the parties to show what 
right they have on their side. And he who has the best title in law 
on his side shall be restored to his seisin. And if the other party 
wishes to sue afterwards, he may sue as best he can. 


Beverley, cap. 2.—1tem si post mortem alicujus aliqui se eontendant 
habere jus [ad] ipsius tenementum et se in tenementum intrudant, 
volumus quod serviens ville et communitatis ex parte communitatis 
intret eum illis ad pacem tenendam usque ad proximam curiam, et 
tune per communitatem et ballivum inquiratur quis habeat proximum 
jus et ei reddatur tenementum. 


If after any one's death certain persons claim to have right in his 
tenement, and intrude upon his tenement, we will that the serjeant of 
the town and the community shall enter with them on behalf of the 
community to keep the peace till the next court, and then inquest 


1 The word hamsoken is not usual cap. 57 of the English custumal. 
in this context. * Univ. Lib. Cambridge MS. DD. 
2 The opening of the chapter de- v ii. 6 contains this paragraph, and has 
scribes the seizure of the tenement into as ballifs. - Í 
the king’s hand, the ousting of the force, * Supplied from DD. vii.6. Omitted 
and the nature of the inquest,in terms in Add. MS. 34308, a case of homoiote. 
which add nothing material to the Ips- ^ leuton. 
wich version. € The English version has pursue ; 
3 Not in the Latin custumal. It is  purchacor = to purchase (a writ). 
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shall be made by the community and the bailiff as to who has t 
nearest right, and the tenement shall be restored to him. l 


Cap. 3.— Quod si quisquam se intrudat post mortem antecessoris i 
jus alterius veri heredis absentis et ignorantis, intrusus talis, si | 
magis heres, permittetur non tanquam heres set custos eustodi 
tenementum, et inveniet securos plegios de restituenda hereditate vei 
heredi cum ipse venerit, vel de valencia ipsius hereditatis in denarii 
estimenda ipsius (sic) heredi de suis bonis persolvenda, si intrus 
nolit restituere hereditatem. 


That if any one on the death of an ancestor intrudes upon the 
right of the true heir. who is absent and ignorant, such intruder, if 
he is the next heir, may be allowed to keep the tenement not as 
heir but as guardian; and he shall find sure pledges to rest 
the inheritance to the true heir when he comes, or the estimated 
value of the said inheritance in money, to be paid to the heir out 
of the intruder’s goods, if he will not restore the inheritance. 


Cap. 4.—Item inquisicio que dicitur vis recens non fiat de cetero 
nisi de parvis tenementis, scilicet pro pasturis, parietibus, muris, 
fossatis, hays, stagnis, viis, gutteris, et aliis parvis, factis, levatis, 
prostratis, obturatis, et de thalamis privatis. 


The inquest which is called fresh force shall not be made hence- 
forth except concerning small holdings,! to wit concerning pastures, 
party-walls, walls, ditches, hedges, fishponds, ways, gutters, and other 
small [complaints concerning] things made, raised, cast down, or 
blocked up, and concerning privies. , 


Kilkenny, cap. 1—Item clamant habere hundredum in eadem 


hundredo placitare omnia placita de tenuris ejusdem ville emergencia 
per breve de recto vel per friseam forciam secundum quod casus evenerit 
per friscam forciam, videlicet infra tria maria ? incipiendum postquam 
aliquis ejectus fuerit de libero tenemento suo in eadem villa. Et nisi 
inceperit sectam suam infra tempus predictum, exclusus est a frisca 
forcia et vadat ad suum breve de recto, cum protestacione facienda in 
eodem hundredo sub natura eujus brevis [prosequi] intendit, et in 
utraque secta, tam in brevi de recto quam in frisca foreia amercia- 
mentum v.s. Et si convinecatur quod frisca forcia illa faeta fuerit vi 


1 Of. the assize of nuisance, below, the four days allowed for the disseisee’s 
. 248. self-help and the limit of time during 
2 The Chartae Hiberniae, p.85, has which a writ of novel disseisin can be 
‘infra xl. dies’ in the Ross claim. There brought, 
may have been some confusion between 
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is, tune arrestetur corpus defendentis quousque faciat finem 
iino et satisfaciat parti de dampnis sibi adjudicatis. 


_ They claim to hold a hundred in the said town before the reeve of 
the same fortnightly, and to plead in the said hundred all the pleas 
cerning the tenures of that town by writ of right or by fresh 
ce, if the case arises as one of fresh force, namely if it be begun 
hin three tides after any one has been ejected from his free tene- 

ment in that town. And if he does not begin his suit within the 
said time, he is excluded from the fresh force action and must go to 
lis writ of right, making protestation in that hundred as to the 
nature of the writ in accordance with which he intends to sue ; and 
in both actions, both in the writ of right and in fresh force, the 
amercement is 5s. And if it be found that the fresh force was 
done with force and arms, then the body of the defendant shall be 
arrested till he makes fine with the lord and satisfaction to the party 
for the damages adjudged to him. 


















Kilkenny. Rothe’s Register, f. 116 a.—Limitation of time in assize 
yf fresh force. Item where men are of severall oppinions concerning 
he lymitacion of tyme given by the charter to such as are disseised 
of their frehold, that is to be said, if he which is disseised do not 
nier upon the disseisor infra tria flumina maris, that he should 
be Bisuiadoa from the advantage of the assize of fresh force and driven 
io his writt of right, and that the said tria flumina maris by the 
oppinion of som men is taken to be within xxiiij. howres, calling the 
same thre tids of the sea which cometh and goeth during the same 
tyme, and some other parte taketh the same tria flumina maris to be 
the three springs of the sea which cometh and goeth during xl. daies : 
And bycause that the most parte and strongest oppinion is that the 
said tria flumina maris should be thre springs rather then thre tids 
which cometh every xxiiij. hours, and forasmuch as many incon- 
veniences might ensue to divers burgesses and inheritors of the said 
towne for lack of knowledge had within so short a tyme, if any of 
them were disseised of any freholde or were out of the country, 
where by no possibilitie they could have no perfect relacion of the 
disseisen : It is therefore established and enacted by the whole assent 
and consent of the said soveraigne, burgesses, and commens, that 
from henceforth the said tria flumina maris shalbe reputed, construed, 
accepted, and taken to be xl. daies and not otherwise, and that every 
person having right or title to enter in any lands or tenements 
within the said towne or franches after any such disseison don shall 
and may lawfully enter and disseise the deisseisor or tenant of the 





1543. 


15th 


century. 


1486. 
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land within xl. dayes next after the said disseisen, and take lyl 
commoditie, profite, and advantage by his said entrie as thowgh - t 
same were executed and don within xxiij. houres next after the 
disseisen, without exception or contradiction to the contrary, &c. 


Dover, cap. 8.—Nota de assisa nove dissisine. And if a pleynt 
be made unto the baylly of novell disseisyne of eny tenements or 
rents and sewrte to fynde to pursewe, the mayre and baylly shall 
ordeyne a hundred and the baylly shall warne the defendaunt iii. 
dayes afore that it shalbe holden to answer to the partye; at the 
which day he hath no delaye, but he shall plede with the partye and 
the plee shalbe entred of the bothe partyes. And if they plede to an 
yssue, the mayre shall charge the baylly to do come a cunire! at a 
nother hundred, that shall come? of the most sufficient persones to 
certefye, &c. And yf they that ben retorned be the baylly come? 
not, then they shalbe destreyned to come at a nother hundred that 
shalbe assygned in certeyne. And the same day yeven to the partyes, 
at which day if thenquest come in, the partyes mowe have her 
chalengez, and than the mayre shall charge hem as the plee is 
pleded ; and yf they passe with the pleynt[if], he shall recover with hys 
costes and damages by jugement of the meyre after the verdyte, and 
ellys the defendant shall goo hys wey. And in case the defendaunte 
come not at the first hundred, when the baylly retorneth that he was 
warned, thassise shalbe take be his defawte and he shall lese his 
chalenges in that plee. 

And if the dissesein be founde a force and arm,’ the disseisour 
shall goo to pryson till he make fyne with the kyng. 


Hereford, cap. 63-8.— Item utimur quod si aliquis concivium nostro- 
rum vel nos ejecti fuerimus a tenementis nostris vi et armis vel alio 
modo illegittimo® quocumque, statim ipse qui ejectus est [quam cito 
poterit habere noticiam de ejectione, levare debet hutusiam (sic) super 
terram et tenementa et tunc] * accedat ad ballivum nostrum capitalem 
et ducat secum duos plegios sufficientes protestando ad prosequendum 
secundum legem et consuetudinem civitatis. Et statim balhvus ille 
capitalis cum subballivis suis preeuntibus accepta una virga alba in 
manu sua, publice convocatis sibi quibuscunque de concivibus nostris 
et posse civitatis si necesse fuerit, et accedat ad tenementum illud et 


! cuntre — jury. * So Montgomery. Hereford MS. 
2 MS. cometh. voluntarie. 

3 MS. and come. € Added from Montgomery 

E ; 


t 2» et armis, 
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omnes inhabitantes vel existentes [in illo], et capiat illud [tene- 
1] in manus domini regis et claudere faciat hostium tenementi 
icum, et ferat clavem vel claves publice in manibus suis. Et 
n in erastino hora prima in loco ubi placita nostra tenentur 
illis qui tenementa talia petunt vel occupaverunt. Et interim 
faciat tot et tales de propinquioribus concivibus, ita quod nullo 
inquisieio remaneat pro defectu juratorum. Et cum habeat xii. 
ar ab eis super eorum sacramentum et inquiratur de jure et 
me per quos factum fuerit]! et de omnibus circumstanciis jus 
tenementi contingentibus. Et si quis gratis se ad illam inquisi- 
m absentaverit, amercietur ad voluntatem ballivi et non per 
j SUOS. 
Et utimur in tali casu unum essonium pro defendente, et detur 
3 de hora in horam quousque placitum terminetur. 


It is our wont that if any of our fellow-citizens or we ourselves 
are ejected from our tenements by force and arms, or in any other 
unlawful way, he who is ejected must at once, as soon as he can have 
knowledge of the ejectment, raise the hue on the land and tenements, 
and then go to our chief bailiff and take with him two sufficient 
pledges, making protestation to prosecute according to the law and 
custom of the city. And at once the chief bailiff, with his subbailiffs 
preceding him, taking a white rod in his hand, publicly assembling 
some of our citizens, and the city posse if need be, shall go to that 
tenement and eject all those who are in it, and take it into the 
king’s hand and close the door of the tenement towards the street, 
and take away the key or keys publicly in his hand.- And he shall 
appoint a day, the morrow at 6 a.M., in the place where our pleas 
are held, for him or them who claim or occupy such tenements. 
And meanwhile he shall cause to be summoned so many of the 
nearest citizens, that the inquest by no means fail for want of jurors. 
And when he has twelve it shall be asked of them on their oaths 
and inquired concerning the right and concerning the ejectment, who 
did it, and concerning all the circumstances, touching the right to 
that tenement. And if any one should deliberately absent himself 
from the inquest, he shall be amerced at the will of the bailiff and not 
by his peers. 

And we allow in such case one essoin to the defendant, and day 
is given from hour to hour till the plea is ended. 


1 MS. inguiretur . . . fuerat. In tune inquiretur per eorum sacramentum 
place of this phrase the Montgomery de ejectione, et quis illorum fuerat seisitus 
MS. has ‘Quia Wallenses non debent et in pacifica possessiono per dies ct 
nec possunt procedere in placito ter- tempora ct per quos facta fuit ejectio.’ 
rarum et tenementorum inter nos, 
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Et si per inquisicionem illam jus petentis ejecti e 
periatur' recuperat dampna sua per taxaeionem ballivi et i 
cionis. Et habebit respectum ad personam ejecti, opto ‘ 
status sui, eb omnes ejectores per inquisicionem predictam cor 
et manutentores inde, si qui fuerint, amercientur per balliv 
non per pares suos. 

Et si vi et armis ejeccio [facta] fuerit, incarcerentur et non d 
rentur nisi in presencia communitatis vel in plena curia, et he 
castigacionem aliorum. 

Et tune ballivus eum subballivis suis preeuntibus et illis 
in inquisicione extiterant publiee procedat ad tenementum ill 
porrigat clavem vel claves aperiendo illud, et ponat ejectum in st 
suo pristino. 

Et si ejectus monstrare poterit ballivo quod bona seu catalle 
elongata sint per tempus ejectionis predicte, statim ballivus eap 
inquisieionem ex officio suo, et si quos culpabiles inde inveneri 
attachientur et imprisonentur quousque parti ejecte satisfecerint | 
ballivo ex parte communitatis. 


And if by that inquest the right of the ejected plaintiff be provec 
he shall recover his damages by the taxation of the bailiff and th 
inquest. And respect shall be had to the person of the ejector, ! 
his ill-fame? and to his rank, and all ejectors convicted by the sai 
inquest and their maintainers, if there are any, shall be amerced b; 
the bailiff and not by their peers. 
And if the ejectment be done by force and arms, the ejecta shal 
be imprisoned and not released except in presence of the communi a 
or in full court, and this for the warning of others. | 
And then the bailiff, with his subbailiffs in front, and those who 
were of the inquest, shall publicly proceed to the tenement, and he 
shall give up the key or keys to open it and put the disseisee in his 
former estate. 
And if the disseisee can show the bailiff that his goods or chattels 
have been removed during the time of the said disseisin, the bailiff 
shall at once take an inquest ex officio, and if he finds any guilty 
he shall attach and imprison them till they have satisfied the 
disseisee and the bailiff on behalf of the community.’ 


! For eluciat et reperiatur (Mont- 
gomery MS.) the Hereford MS. has sic 
inveniatur. 

2 More probably ‘and to the shame 
done to the ejected.’ 

3 The Scarborough claim, cap. 20, 
directs that if any one was in peaceful 
seisin and was ousted, the bailiffs shall 


oust the force by the plea called fresh 
force. The London assize of fresh force 
is fully deseribed (1419) in Liber Albus, 
p. 195. The forty days are (perhaps 
mistakenly) called forty weeks. The 
plaintiff must make a bill, and two free- 
men make a view of the tenement. In 
Liber Albus, p. 519, is an ordinance for- 
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Exclusion of the Assize of Mort d'Ancestor. 


oton, f. 972 a.— Cadit assisa [mortis antecessorum] propter 
etudinem loci, ut in civitatibus, burgis et villis, et terris et tene- 
is que sunt de perquisito, sicut in civitate London’ et alibi de 
et tenementis que vendi possunt sieut catallum. De aliis vero 
hereditarie descendunt bene jaceret assisa, quia legari non 
int (etc.) 

The assize of mort d'ancestor fails on account of local custom as 
in cities, boroughs, and vills, that is as concerns lands and tenements 
which are purchased, as in the city of London and elsewhere of lands 


and tenements which can be sold like chattels. Of other lands which 
descend hereditarily the assize lies because they cannot be be- 


queathed.! 











Carlisle. 
i etc. 


bidding the assize to be taken within 
fifteen days of the first attachment. 
Letter Book H gives the date of this 
ordinance, 17 Ric. II. 

Lincoln, cap. 37, makes the limit forty 
days and has no fresh points of interest. 
Swinden’s Yarmouth (1491), p. 140, 
names the forty days’ limit and the view 
by twelve men of the ‘next vinee,’ and 
applies the assize to the recovery of rent, 
where there has been forcible resistance 
to distress. Canterbury custumal (1529) 
I. cap. 1 also asserts a claim to try pleas 
of assize of fresh force by bill, without 
the king’s writ. In Izaac’s Exeter, s. a. 
1401, it is stated to be the custom that 
the defendant in pleas of the assize of 
novel disscisin on the ‘adjournment’ of 
the essoin after the third default shall 
always be given the eighth day. 

' Cf. H. E. L.1i. 828. On the ques- 
tion whether an assize of mort d'ances- 
tor lay for gavelkind lands, see Robin- 
son, Gavelkind, pp. 235-6, 238. The 
Bristol charter of c. 1188, cap. 18, ex- 
cluded the 'recognitio, by which this 
assize in particular was probably meant, 
Sec below, p. 251 (Writ of Right). The 
privilege passed to Dublin and thence 


Add. MS. 35116, f. 65?—O divise ne forclosa mie cours de 
Un A. porta sun bref de ael vers le priour de frere prechours 
e Cardoil ? d’estre a lui com a fiz et heir. 


Where devise does not bar the course of law.— One A. brought a 
writ of ael against the prior of the Dominicans of Carlisle [and de- 
manded certain tenements in Carlisle] to be his as son * and heir. 


to other Irish boroughs. See Chart. 
Hibern. p. 6, &c. Stamford claimed 
exemption, Abb. Plac. p. 71 (1199-1215), 
and Lichfield, ib. p. 102 (1225), and 
Nottingham, 2b. p. 180 (1272), on the 
ground that land there was bequeath- 
able. Stafford had the. exemption by 
charter (1228). Cal. Charter Rolls, 1. 
71. At Northampton (ib. p. 179) the 
assize was held and the jurors decided 
whether the piece in question had been 
bequeathed or not. On the Waterford 
use of the writ of right in place of mort 
d'ancestor, see below, p. 255. In London, 
Liber Albus, p. 197, records (1419) that 
the assize of mort d'ancestor was plead- 
able before the sheriffs, the process as in 
the assize of fresh force, the essoins as 
in the common law. See below on 
Bury, p. 256, and Torksey, p. 260. See 
also Harv. L. RH. xv. 704, for Dr. Gross's 
further references. 

? From a Year Book to which Pro- 
fessor Maitland drew my attention. 

3 Some words must have been omit- 
ted, owing to a second occurrence of 
Cardoil. 

4 It ought, however, to be ‘ grandson,’ 
as this is an action of ael. 


R2 


1240 
(about). 


1310. 
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J. Denham.—Nous dioms qe les tenemenz en Kardoill sunt 
sables et nul bref ne curt si noun bref de droit et novel disseisir 
demandoms jugement de cestui bref de possession. 

Hedon.— Donque vous volez dire qe les tenemenz qe nous de 
doms sunt divisez. 

Herle.—Il n'ad mie mestier a conustre ne dedire, qar si bref 
possession eust sun eours en cele ville, jamés divise ne se tend 
car il esterreit ensemble a meuz de mounde qe l'auncestre divis 
les tenementz, et q'il deviereit saisi en son demeyne com de fee 
d'altre part si les tenemenz fuissont divisez, et debat fust en ceste coi 
s'il fuissont devisez ou ne mie, ceste court ne poet n'ent conustre, e 
conissance de testament apent a la court chretiene. 

H. Scrope.—Vous dites talent. Ceste court avera bone conissa: 
si les tenemenz sunt divisez ou ne mie. 

Ber'.—Jeo ne oy unk més ore qe divise forcloreit courz des bref 
sanz ceo qe home ne puet dire qe nul bref ne court, si noun le pet 
bref de droit, com en aunciene demene, ou dire qe nul bref ne eur 
més le bref de dreit overt, par queu bref chescone manere de acciour 
puet estre terminé com en Londre, Norhampton, et altres plussours 
villes en Engleterre. 

Ber’ a Herle.—En la cité de Everwyk tenemenz sunt divisables et 
uncore chescone manere de bref illoek curt. 

f 

J. Denham.—We say that tenements in Carlisle are devisable, and 
that no writ runs except a writ of rigbt or of novel disseisin, and we 
pray judgment of this writ. 

Hedon.—Then you mean that the tenements which we demand 
are devised. 

Herle.—There is no need to confess or deny, for if a possessory 
writ ran in this town, no devise would ever hold, for it would be per- 
fectly compatible that the ancestor should devise the tenements and 
that he should die seised in demesne as of fee. And besides, if the 
tenements were devised and debate were raised in this court as to 
whether they were devised or not, this court could not take cognisance 
thereof, for cognisance of testament belongs to the court christian. 

H. Scrope [J.].—You talk at random. This court may well take 
cognisance, whether the tenements are devised or not. 

Bereford [C. J.].—I never heard until now that [a custom of] devise 
would bar the running of writs, unless it could be asserted that no 
writ runs but the little writ of right [close], as in ancient demesne, 
or that no writ runs but the writ of right patent, by which writ every 
kind of action can be ended, for instance, in London, Northampton, 
and many other English towns. 
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Bereford to Herle.—In the city of York tenements are devisable, 
and yet every kind of writ runs there. 


The Writ Ex gravi querela.’ 


Lincoln, cap. 36.— And if the eyre of the dyevysoure or ony other 










f the same. 


Northampton I. cap. 16.— De lite edificii vel muri. 
fuerit inter vieinos de muro vel de aliquo edificio vel stillicidio, ballivi 
et probi homines de placitis per legales homines de visneto debent 
videre tenementum illud, et quod inde dixerint sine essonia et dila- 
cione stare debet ratum et stabile.‘ 


yr in the same londys and tenementes so wytte and devysyd, that 
n the devyse|e] or is eyres schall have a writte oute of the 
iuneerye that is called ex gravi querela ageynst them, whatt evyr 
ei be, that are the abatours, disseisours, or enterers, in whatsum 
aner of fourme thei be in possession, bot if so be that the devysoure 
verse the devyse in is lyff; and this wrytt at all tymes schall be 
styd befor the mayre, coroners, or sheryffys of the cite after the use 
And the processe schall procede and be contynewed in 
he courte of burmanmote from the iii. wekes to iii. wekes. 


Purprestures and Assize of Nuisance.’ 


Si lis mota 


Of a dispute concerning a building or a wall.—1f a dispute arises 
between neighbours concerning a wall, or a building, or a gutter, the 
bailiffs and good men of the pleas? ought to view that tenement by 
lawful men of the neighbourhood, and what they say concerning the 
matter ought to stand firm and established, without essoin and delay. 


London. Liber Albus, p. 319.—Ordinatum per discretiores viros 


civitatis ad contentiones pacificandas que quandoque oriuntur inter 
vicinos in civitate super clausturis inter terras eorum factis vel fa- 
eiendis et rebus aliis, ita quod secundum quod tunc provisum et 


ordinatum fuit debent tales contentiones pacificari. 


! Cf. Britton, i. 174, note. This writ 
was used as a test of the right of a place 
to call itself a borough and claim the 
p" to devise land. Bro. Ab. Devise 

? London Liber Albus (pp. 184-5) 
mentions this writ. 

3 At Bristol (1940), I. cap. 81, the 
mayor is given, among other powers, 
cognisance of disputes concerning boun- 
daries and gutters. The chapter will be 
given in Vol. II. 


4 The English custumal, cap. 17, re- 
quires that complaint be made in full 
court, and that a good man of the court 
and [some] of that neighbourhood 
(veyne) go to the tenement and their 
verdict shall stand. 

^ Compare the * burgenses de curia ' 
of Preston, cap. 18. 

6 Dated 1189, 1 Ric. I., * Henry fitz 
Ailwin being mayor, Liber de Antiq. 
Legibus, p. 206, but the authority is not 
good. 


1480-1 


1190 
(about). 


13th 
century.^ 
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Dieta vero provisio et ordinatio vocata est assisa. Ad « 
assisam persequendam et ad effectum perducendam, electi sunt xii 
aldermanni! de civitate in pleno hustengo, et ibidem jurati quo 
illam exequendam fideliter intendant et ad summonitionem maj 
venient, nisi causa rationabili sint impediti. Necesse est tamen q 
major pars predictorum xii. virorum intersint cum majore ad ] 
dictum negocium exequendum. 

Sciendum est quod qui petit assisam eam debet petere in pl 
hustengo, et major assignabit ei diem infra illos octo dies quod y 
predictos xii. viros vel per majorem partem illorum sicut predietum es 
assisa illa terminetur. 

Si vero hustengum non sedeat, sicut tempore quo sunt nundi 
S. Bartholomei, et tempore messium et tempore quo nundine si 
apud Wyntoniam, et aliquis habeat necesse ad illam assisam petenda 
gratis ei debet concedi a majore, aliquibus de civibus presentibus cul 
majore, et terminari sieut predictum est per predictos xii. viros juratos 
vel per majorem partem illorum et semper in presentia majoris.? 


It is ordained by the discreet men of the city, to calm dissensions, 
that whenever disputes arise between neighbours in the city concerning 
fences made or to be made between iheir lands, or the like, such disputes 
shall be settled according as was then provided and ordained. 

The said provision and ordinance was called the assize, and to 
give effect to and to carry out the assize, twelve aldermen ? of the city 
were chosen in full husting, and sworn there faithfully to see to the 
execution thereof, and to come to the summons of the mayor unless 
hindered by a reasonable cause. It is needful that a majority of the 
said twelve men must be present with the mayor to carry out the 
said business. 

Be it known that he who asks for this assize must ask it in full 
husting, and the mayor shall assign him a day within a week, that 
the assize may be ended by the twelve men or the more part of them 
as is aforesaid. 

But if the husting is not sitting, as at the time of St. Bartholomew’s 
fair and the time of harvest and the time of Winchester fair, and 
any one finds it needful to ask for this assize, it can freely be given 
to him by the mayor, other [twelve] of the citizens being present 
with the mayor, and can be ended as aforesaid by the said twelve 
sworn men or by the more part of them, and always in the mayor's 
presenee. 


1 Aldermanni omitted in Liber de walls and gutters follow. For an earlier 
Antiq. Legibus. The names of ten are version see Add. MS. XI. in Engl. Hist. 
given in the Add. MS. XI. See Engl. fev. xvii. 506. 

Hist. Rev. xvii. 506. ? Or ‘men’ in one text. 

2 Regulations on the making of party ; 


















Jopam non auferat. 


having it. 


a neighbour.* 
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It was agreed that this assize should be kept by the oath of the 
twelve men [elected to hold it], and no one shall be hindered of 
It ought to be held and made so that the door or 
entrance or issue or shop ? is not blocked.? 


London. Liber Albus, p. 322.—Hec autem assisa non conceditur 
cui per quod husseria, introitus vel exitus vel schopa ad nocumen- 
m vicini sui extricetur vel arctetur.* 


But this assize is not granted to any in such a way that the door, 
entrance or issue, or the shop be blocked or stopped to the damage of 


Liber de Antiq. Legibus, p. 253.—Cum de edifices en la cité de 


Londres issint sont unis,> qe en plusour lus nule terre n'est veude, e 
akuns pussent par aventure les murs de lor veysin, en les ques de 
droyture reyn ne deyent aver ne malicosement occuper, cum de mettre 
en les dit murs trefs ou corbeaux ou arches ou aumaries, et les 
avantditz occupations se fount en celyrs et en chambres en lesquels 
nulle ne poent approcher ne de ceo saver, hors pris la meynie de 
occupeour, e se sunt tels occupations par plusieurs aunz celés e nynt 







! The Add. MS. XI. (Engl. Hist. Rev. 
xvii. 506) gives the names of the arbi- 
trators for the assize, and after some 
building regulations adds the above 
without further details for the conduct 
of the assize. 

? A booth or lean-to or folding stall 
.in front of the house. 

° Presumably by the presence of the 
twelve jurors who met on the spot; see 
Liber Albus, p. 325. 

* The assize is further stated to apply 
where the the pit of a privy has been 
made within a certain distance of a party 
wall If buildings are being put up and 
the assize is asked for, tho building must 
stop till the assize has been held. The 
parties are allowed one essoin; if the 
plaintiff makes default, his pledges are 
amerced, and the defendant goes sine 
die. lf the defendant makes default, the 
assize will be held. If the judgment is 
against him, the sheriffs must warn him 
to give effect to the judgment in forty 
days. If he docs not do so, and this is 
witnessed by two men sent to view the 


tenement, he shall be amerced by the 
sheriff, and the sheriff at the defendant's 
cost shall carry out the judgment. The 
assize must wait if the defendant can 
prove absence from the city. If in a 
fortnight's time he does not appear or 
essoin, the assize proceeds. If the men 
of the assize do not appear on the ground 
which is in dispute, the assize must be 
claimed again. Or, if the more part of 
the twelve are absent, it can be post- 
poned. The men having assembled, one 
of them must ask the defendant whether 
he ean adduce any reason for delay. He 
ean plead a deed of the plaintiff or his 
ancestor, or ask for delay to do so and 
can then have one essoin. The assize can 
be granted against an infant who will 
appear by his guardian and be bound by 
the decision. The assize cannot distur 
a peaceful scisin of a year and a day. 
In Ricart's Kalendar, p. 196, process by 
bill in the assize of nuisance is further 
described. 

5 In the Camden Society’s edition 
* [nns.' 


ondon. Add. MS. XI. f. 107 b.' —Hec autem assisa per juramentum 1200-15 
anda xii. hominum facta est et quod nulli super hoe deferetur. 
et autem fieri et teneri ubi usseriam vel introitum aut exitum vel 


13th 
century. 


1292. 


1270 
(about). 
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aparceus, issint qe nul pleynte frechement de ceo ne put estre f 
Pourveu est qe quele houre qe aperceu seit freychement ou par k 
temps aprés a akun tels occupacions en son mur propre, qe celi tout 
tens et a houre de ceo poure fere sa pleinte en husting (eto.).! 
Becausethe buildings in the city of London are soclose together tl 
in many places there is no vacant land, and some may occupy a n 
bour's walls where they have no right at all, and occupy malicic 
as by putting into the said walls beams or corbels or chests or cup: 
boards, and because such purprestures are made in cellars and ir 
rooms where no one can enter or know of the same, except 
occupier’s household, and because such purprestures are conces 
during many years, and not perceived, so that no plea could h 
been made on them freshly: It is provided that as soon as it is 
freshly perceived, however long after there has been any such 
encroachment on a man's wall, at that time and hour he can make 

his plea in the husting. 


Leges Quatuor Burgorum, cap. 119.—Si utraque parte presente 
terra aliqua sit lineata per ballivos et fideles homines ville et mete 
posite fuerint et saysina illarum metarum tenta et usa fuerit per unum 
annum et unum diem, altera vice non debet lineari. Sed si aliqua 
meta remota fuerit, ballivus tenetur facere justiciam conquerenti. 


If in the presence of both parties any land is set out and bounded 
by the bailiffs and faithful men of the town, and metes are set, and 
seisin of these metes held and used for a year and a day, the land 
shall not be set out afresh. But if any boundary be removed, the 
bailiff is bound to do justice to the complainant. 


Cap. 105.—Prepositus burgi per visum et consilium communi- 
tatis debet eligere lineatores ad minus quatuor viros providos et 
diseretos ita quod nullus clamor ad camerarium domini regis veniat 
pro defectu lineacionis.? Et si clamor ita veniat, omnes erunt in 
forisfacto tam ballivi quam lineatores. Et dicti lineatores jurabunt 
quod fideliter in longitudine et latitudine lineabunt tam frontem 
quam partem ulteriorem tenementi secundum rectas et veteres 
divisas burgorum. 


The reeve of the borough, by the view and counsel of the com- 
munity, ought to choose as liners at least four prudent and discreet 


1 At Waterford, cap. 21, the assize Innes, Ancient Laws of the Burghs, 


of fresh force was used in cases of pur- 
presture (see above, p. 235), and so also 
at Beverley, cap. 4 (see above, p. 238). 

? The form of the royal writ of 
‘lining’ Jand within the borough is given 
in Quoniam Attachiamenta, cap. 60; 

T 


p. 96. For the Edinburgh * limitatores ' 
see Marwick, Edinburgh Records, 1403- 
1528, p. 2. On burgess ‘liners’ see 
Roisin, Franchises de Lille, p. 67 (cap. 
18). At Kilkenny (eap. 11) the mer- 
chant gild officers were liners. 
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men, so that no plea may come to the king's chamberlain through 
want of lining. And if such a plea does come, all shall be in for- 
feiture, both bailiffs and liners. And the said liners shall swear that 
they will line faithfully in length and in breadth both the front and 
the back of the tenement according to the true and old bounds of the 
boroughs. 








Ipswich, cap. 7.—Play de nusaunce! . . . seyt pledé . . . si le 
pleyntif attache sa pleynte de sure freschement dedeinz les primers xl. 
jours’... en tel play de nusaunce pledé par gage u plegge ne seyt nule 
essoygne . . . més si le play seyt pendaunt par bref, adunkes seyent 


lil. essoygnes. . 


The plea of nuisance is pleaded if the plaintiff attaches his plea to 
prosecute freshly within forty days (of the nuisance). In such plea 
of nuisance, if it be pleaded by gage and pledge, there is no essoin. 
But if the plea be pending by a writ, then there are three essoins. 


Ib.—E si les partyes veolent assentir qe les nusaunces seyent tryez e 
redresceez par les baillifs e par les veysins hors de court saunz play, bien 
-Seyt; esi co noun, seyent eles redresceez en la manere avauntdite, si 
le pleyntif voudra sure. 

And if the parties will agree that the nuisances shall be tried and 
corrected by the bailiffs and by the neighbours outside the court 
without plea, it may be done. And if not, it shall be done in the 
manner aforesaid if the plaintiff will prosecute. 


Waterford, eap. 63.—De oppressione domorum. D'autre part si 
eas aveigne qe une maison gist seur un autre e qe le list? son veisin 
soit Jà encontre où la maison conveynt ester,*le veisyn doit ouster son 
list desqe autant qe son veisyn ait chaeé? sa maison, sanz mal ou 
contek. 

Of the oppression (?) 9 of houses.—Furthermore, if it chance that 
one house lies up against another, and the wall-course ? of one neigh- 
bouris placed where the house on the other side ought to be, the 


! Pleas concerning the building of in Picardian French) has also chacé. 


party walls, setting up of boundaries, 
building of pigstyes or privies too near 
the neighbour's fence, &c. 

? With the exceptions abovesaid, p. 
284. The process is like that of fresh 
force. Norwich, cap. 16, has also a short 
statement on procedure in an action for 
nuisance. 

* Dublin version lyt. 

* So the Dublin version. 
MS. ouster. 

* The Dublin version (which is not 


Waterford 


Perhaps conneeted with modern French 
chasse, frame. Perhaps ‘set further 
back’ may give the sense required. 

5 Perhaps alluding to the collapse of 
one house upon another. 

7 Possibly a box-bed in the thickness 
of the wall might be disturbed by the 
falling down or the removal of the ad- 
joining house, but lit has also the sense 
of course in building (see Cotgrave), as 
Dr. Braunholtz has kindly pointed out 
to ine. 


1291. 


1300 
(about). 


1327. 


15th 
century. 


neutra pars poterit aliquid recuperare. 
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neighbour ought to move his wall-course until such time as his nei 
bour has put up the frame of (?) his house, without strife or dispu 


Bury, cap. 10.—E ensement nous voloums e grauntoums qe 
alderman e le burgeys et ceaus de la commune facent porale: 
redrescent purprestures faytes par veisin sur altre, ou sur la commu 
de la ville, e cels purprestures en les places meismes estre triez sé 
estre amerciez. | 


And further we will and grant that the alderman and burges 
and those of the community shall make perambulations and redr 
purprestures made by one neighbour on another or on the communi 
of the town, and these purprestures shall be tried on the sites without 
leading to amercement. 


Fordwich, cap. 29..—Et sciendum est quod quandocunque predicti 
major et jurati requisiti fuerint, vel ad minus cum commode vacare 
poterint supervidere edificacionem alicujus vicini juxta terram 
alterius, sicut ut muri et alie extremitates dictam edificacionem 
includentes debito modo fiant, et ut ipse edificans non includat plus 
quam suum est: Et si aliqua discordia sit inter hujusmodi vicinos 
super hoc, forte quod unus calumpniet aliquam partem terre vel 
murum aut gutteram, sive rem alteram quam pars adversa dicit esse 
suam, et ambe partes se miserint judicium majoris et juratorum 
recipere, circumspicere debent ipsi major et jurati omnes inde 
evidencias quas possunt, et si necesse fuerit mandare vicinos seniores 
vel alios quos credunt in veritate dicenda esse certiores, eb eum hec 
omnia viderint, mittent palos in terram vel fines facient extendi ad 
dandum unicuique quod suum est. Et contra hujusmodi decreta 


Cap. 30.—Ac eciam alia est consuetudo in hujusmodi easu per 
assensum partium, videlicet quod ipse calumpnians sive defendens, 
prout consenserint, ponat pedem suum dextrum ita quod articulus ejus 
primus tendat ad extremitatem terre quam clamat, vel mittat pedem 
suum ad murum si murum clamet, et dicet: ‘Hec audite viri boni et 
tu I. vel W. pars mea adversa, quod tota terra quam pede meo 
metor, vel murus quem pede isto tango, meus est, sic me adjuvent 
saneta sanctorum omnia. Et vocatur ista consuetudo Fetche? and 
have.’ 

1 Also Sandwich (Boys), p. 527. ? The Kentish bilage, a custom for 

? So Boys. But Julius. B. iv. f. 84a, the settlement of purpresture cases, 
watche or wacche, and Julius B. v. f.96b, seems to have been a decision by arbi- 


veche. Vacche and veche are southern trators. Thorn, Chron. ed. Twysden, 
forms of fetch = get (see N. E. D.). p. 1986, and N.E.D. s.v. * by-law.’ 
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And be it known that whenever the mayor and jurats are required 
to do so, or at least so soon as they have leisure, they must survey the 
building of à neighbour adjoining another man's land, so that the 
walls and other boundaries enclosing the said building be made in 
due manner, and so that the builder do not take in more land than 
is his. And if there be any dispute between such neighbours con- 
cerning this, as perchance that one claims a part of the land, or the 
wall, or the gutter, or something else which the opposite party says 
is his, and if both parties put themselves on the judgment of the 
mayor and jurats, then the mayor and jurats ought to inspect all 
the evidences thereof that they can, and if needful send for the elder 
neighbours or those whom they trust to be more certain of speaking 
the truth, and when they have seen to àll this, they shall put stakes on 
the land or cause the boundaries to be extended so as to give to each 
what is his. And after this order neither party can recover aught. 

And also there is another custom in such cases by the assent of 
the parties, to wit, that the claimant or defendant, as they may agree, 
shall set his right foot so that the big toe reaches to the edge of the 
land which he claims, or he shall set his foot against the wall if he 
claims the wall and say: ‘ This hear you, goodmen, and you, I. or W., 
my opponent, that all the land which I measure with my foot, or the 
wall which I touch with my foot, is mine, so help me the Holy of 
all Holies.' And this custom is called ‘ Fetch and have.’ ! 





e 
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Bristol I. cap. 1-3.— Quod breve de recto placitetur in hundredo 1240 
secundum processus consuetos et dilaciones consuetas donec interrum- (bout). 
patur per pone. Et quod alia brevia sive retornata per vicecomitem 
sive originalia similiter ibidem placitentur sicut consueverunt placitari. 

Et quod nullum breve de morte antecessoris ? ibidem placitetur. 


That a writ of right be pleaded in the hundred according to the 
accustomed processes and delays, until interrupted by a pone. And 
that other writs, whether returned by the sheriff or original, shall 
likewise be pleaded there as they were wont to be pleaded. And 
that no writ of mort d'ancestor shall be pleaded there. 


Leges Quatuor Burgorum, cap. 48.— 51 aliquis calumpniatus fuerit 1270 
de terra vel tenemento suo in burgo non tenetur respondere adversario (599. 
suo sine literis domini regis nisi sponte voluerit. Et ipse qui calump- 


1 Cf. Grimm, D. R. A. i. 197 (1899), on claims made with the right foot. 
? MS. antecessores, 


Original 
of 1272 
(about). 


1281. 


1282 
(about). 
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niatus est potest currere ad dilaciones et ad racionales essonia; 
semel secundo et tercio. Et quarto veniet ad warantizandum essonié 
suas et respondere ballivis quales sint de die in diem. 


If any one is impleaded concerning his land or tenement in a 
borough, he is not bound to answer his opponent without the king 
letters unless he chooses. And he who is impleaded can thrice have 
recourse to delays and reasonable essoins. And at the fourth he 
must come to warrant his essoins and answer the bailiffs as to the 
nature of those essoins ! from day to day. 


Portsmouth, cap. 10.—Also we shall receve no maner of wryttes ne 
warantes but it be a wrytt of right for londs, and that shall be 
determyned withyn owre self. 


Aberystwith.’ —Leges et consuetudines in partibus suis sunt tales; 
seilicet quod si aliquis petierit terram versus alium, tenens potest 
facere tres defaltas, et post tres defaltas debet tenens habere summoni- 
ciones testificatorias, ita quod quando tenens venerit ad curiam, et 
petens versus eum terram illam petierit, oportebit tenentem respondere 
super principali placito et tota curia judicabit inter eos, ita quod ipse 
cui curia terram illam adjudicaverit, terram illam habebit. 


The laws and customs in their country are these: to wit that if 
any one claims land against another, the tenant ean make three 
defaults, and after the three defaults the tenant must have witnessed 
summonses, so that when he comes into court and the demandant 
claims the land against him, the tenant must answer on the principal 
plea, and all the court shall judge between them, so that he to whom 
the court awards the land shall have it. 


Exeter, cap. 21—Si un home enplede un autre par bref le rey, a 
primes deit estre somuns; si il ne vent si deit estre sumuns et namé 
et plevy, et a un autre jur namé et plevi et somuns al terz jur, namé, 
et retenu, et somuns par syute, si il ne vent, si deit l'em seyser le 
feud en la main le rey, et si il ne vent a jur et a terme, si put perdre 
sun feud pur pleint.? 

If one man impleads another by a royal writ, he ought first to be 
summoned, and if he comes not he should be summoned [again] and 
distrained and [the distress] replevied, and at the next court day [if 
he comes not] he shall be distrained and [the distress] replevied, and 
summoned for the third court-day [and if he comes not he can be] 
distrained [again and the distress shall be] kept, and summoned by 


1 The quales sint can hardly refer 3 The word is not clear, but appears 
to the bailiffs. to be written plemnt. 
? Wotton, Leges Walliae, p. 580. 


WRIT OF RIGHT 253 









suit, [and] if he comes not, the fee snall be seized into the king’s 
hand, and if he comes not on the day and at the term, he may lose 
his fee upon the plaint. 


Winchester, cap. 48 (end).—E ke commune loi soit entre li deman- 
Jant e li defendant a bref de droit en contant e en defendant, forpris 
langur,' bataille, e grant asise, issi ke enqueste prise per duze prudes 
hommes jurez trenche droit a remanant. 

Cap. 49.—E fet a savoir keles brefs ke l'en pleide en la cité par devant 
justises u pardevant les bailifs de la vile sunt ceus, bref de novele 
deseisine e tuz manere di justize, forpris annuele rente, e bref de droit 
de duere e de rennable partie e de droit. E ke demandant e defendant 
pust fere aturné a tuz maneres de plai per bref e sanz bref en presence 
de partie. E ke essoigne de utremer ne soit aluee en nul manere de 
plai jeté pur celi ke soit truvé a sumunse, e si il ne est truvé, soit jeté 
la essoigne sur la primere summunse u nient aluee; e si eit quarante 
jurs, e si dedenz les quarante jurs vienge en vile e li pleintif voile 
siwere, soit resumuns sus la sumunse avandite, e pust duncke, si il 
veut, geter une essoigne del mal de venue e avoir delai utaine, issi ke 
devant respuns ni gist nul autre delai si ce ne soit par furcheure de 
plusurs parceners de plai de tere par bref. 

And that common law be followed between the demandant and the 
defendant in a writ of right, in pleading and in defending, except 
the essoin de malo lecti, battle, and grand assize, so that an inquest 
taken by twelve sworn prud’hommes settles the right for ever. 

And be it known that the writs pleaded in the city before the 
justices or before the bailiffs of the town are these: writ of novel 
disseisin and all kinds of justicies ? (except pleas of annual rent), writ of 
right of dower, and de rationabili parte, and of right. And demandant 
and defendant can make attorney to all kinds of pleas, by writ and 
without writ, in the presence of the opposite party. And that the 
essoin of beyond-the-seas be not allowed in any kind of plea, if cast, 
for one who was found at the summons, and if he was not found 
then the essoin can be cast at the first? summons or is not allowed. 
And so he may have forty days, and if within the forty days he 
comes into the town and the demandant wishes to sue, he shall be 
resummoned on the summons aforesaid, and then he can, if he likes, 
cast an essoin de malo veniendi and have a week’s delay, so that 
before the answer there lies no other delay, unless it be by the forking 
of several coparceners in a plea concerning land by writ.‘ 


| ! In the old English íranslation the 3 The old English translation has 
word * langur ' is rendered ‘ morning.’ ! fyfbe 

? Writs to the sheriff beginning with 4 The dilatory process known as 

the word Justicies, ‘forking by essoin’ was forbidden by 


the Statute of Westminster IT. cap. 43, 


1280 
(about). 


1991. 


1300 
(about). 
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Ipswich, cap. 1.—. .. Les graunt pletz . . . qe sunt appellez po 
mennesmotes . . . de quinzeyne en quinzeyne . . . as queux jours | 
brefs de dreyt et tutz autres pletz qe sunt pledez par brefs le rey, 
ensement les pletz qe tuchent fraunke tenement qe seyent pledabl 
en meyme la vyle sanz bref seyent pledez, horpris les pleyntes | 
fresche abatement e de nussaunce, qe sunt pledables par gage e pleg 
solom usage de la vyle, qe par plus bref ajournement-e plus hastyf 
remedye covendrunt estre pledez e termynez. | 


The great pleas called Portmanmoots are held fortnightly when 
writs of right and other pleas which are pleaded by royal writs, and 
also the pleas which touch freehold which are pleadable in the saic 
town without writ, are pleaded there, but not the pleas of frm 
abatement and nuisance which are pleadable by gage and plec 
according to the town custom, and ought to be pleaded and ended 
with shorter delays and more speedy remedy.! 


Waterford, cap. 92.— De dernehundred. | D'autre part si un homme 
ou une femme porte bref seur un autre, e cas aviegne qe chelui qi 
porte le bref fait defalte q'il ne vient poynt au dernehundred, e son 
adversaire apiert, son bref n'est nient plus avant q'il ne fust le primer 
jour, més une cose est qe son bref esterra, q'il ne covient purchacer 
autre, més donque covient il plaider tcut de novel son plai. 


Of the dernhundred.2—Furthermore, if a man or a woman brings. 
a writ against any one, and it happens that he who brings the writ 
makes default, and comes not to the dernhundred, while the defendant 
appears, his writ is no further advanced than it was on the first day ; 
howbeit, his writ shall hold good so that he need not purchase another, 
but he will have to plead his plea entirely afresh. 


Cap. 46.— Dilaciones in brevi de recto. D’autre part si un homme 
ou un femme soient enpledez de un terre par bref le rois, et vous voillez 
savoir quey sont les delayes, tieles sont come ceaux qe sont en terre, 
vi. symaines d'une part e vi. symaines d'autre part, e vi. symaines en 


! In eap. 5 the Ipswich custumal 
gives a lengthy account of the procedure 
in & writ of right. More essoins were 
allowed in the borough court than the 
common law allowed after the statute of 
Marlborough, cap. 18. After the tene- 
ment in question has been taken into 
the king’s hand, the tenant should seek 
to replevy it within a fortnight. The 
tenant, if he defends on a question of 
summons, distress, or essoin, can make 
his law, himself the twelfth hand. The 
jury which tries the question of right 


consists of twelve men, chosen from a 
panel of twenty-four, chosen by four 
who are themselves also impanelled. 
In the Yarmouth process (1491) (Swin- 
den, p. 188) the four chose sixteen, and 
did not impanel themselves. Norwich 
custumal, cap. 11, has also a long account 
of the same procedure, which contains 
no new points. 

* The derivation of this word, used 
in many of the boroughs of Ireland, is 
obscure, See Glossarial Notes, 
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la mayn lui rois eloses! e vi. symaines en la main li reis overtes. E 
us chelui qi est tenant de la terre vendra avant e replevera sa terre 
dedenz les xl. jours. E se il ne face il y a apiert defaute. E se il face, 
n li lerra la terre issint par plevyne, qe il ou ele veigne a procheyn 
"hundred de respondre, come faire doit par les usages de la chité. E 
puis aprés devez demander jour a respondre. E aprés le jour de re- 
dre, vous getteroz (sic) une essoigne. E aprés essoigne, vewe de 
‘re; apres vewe de terre, essoigne. E apres chel essoigne, voucher a 
garant. E aprés vostre veucher, si vostre garant ne soit pas de age, il ne 
respondera mye desqes ataunt q’il soit de age, si l'em ne lui face tort. 


Delays in a writ of right.—Furthermore, if à man or woman be 
impleaded concerning land by a royal writ, and if you want to know 
what are the delays, they are those which are allowed in the country, 
six weeks on the one side and six weeks on the other, and six weeks 
in the king's hand close, and six weeks in the king's hand open. 
And then he who is tenant of the land shall come forward and 
replevy his land within the forty days (six weeks). And if he does 
not do so, then there is open default. And if he does so, the land 
shall be released to him by plevin binding him or her to come to the 
next hundred court to answer as should be done by the usages of 
the city. And then afterwards he can ask a court day to answer. 
And after the day to answer you can cast one essoin. And after the 
essoin comes the view of the land, and after the view of the land an 
essoin, and after that essoin comes the vouching to warrant. And 
after your voucher, if your warrant be not of age, he need nowise 
answer until the time when he is of age, or you will do him wrong. 


Cap. 50.—De morte antecessoris. D'autre part on doit e puist 
prendre par un bref de droit en la hundred de la cité de Waterford 
come en maniere de mort d’auncestre sanz nul cleym de justices. 

l Of mort d'ancestor.—Y'urthermore, in the hundred of the city of 


Waterford,a man may use the writ of right in manner of & mort 
d'ancestor without any complaint on the part of the justices.? 


Cap. 79.—D'autre part si homme ou femme soit enpledé de terre 
qil tient par bref le rei de la chancelarie e court en le hundred 
de la eité, garde qi qe che soit q'il ne viegne poynt en le hundred 
dementiers qe les delaies [sunt et le brief entré, kar s'il vient do- 
mentres qe les delays courent]? il respondra tantost sanz delaie. 


Furthermore, if a man or woman is impleaded by a royal writ 
from the Chancery concerning the land which he holds, and [the writ] 


! MS. choses. ! 3 So the Dublin version. The Water- 
? This appears to be the meaning of ford has ‘ courent, car so il fet,’ 
a somewhat obscure sentence. 


1327. 


1339 
(about). 
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runs in the hundred court of the city, he had better take care, whoev 
he is, that he does not come into the hundred while the delays : 
[still to run], [after] the writ has been entered, for if he come 
while the delays are still to run, he will have to answer at once 
without any delays. 


Cap. 108.— De respoundre. D'autre part si un homme porte bref 
vers autre, chelui seur qi le bref est porté, doit souffrir touz d 
del bref desques a la vewe, si issint soit q'il ad feffé son enfant de- 
denz age. E si il respount aprés la vewe, ou gette nul essoingne 
avaant coe q'il die q'il ne tient poynt més son fitz ou sa fiele, 
[il] ! respoundra. | 

Furthermore, if a man brings a writ against another, he against 
whom the writ is brought must suffer all the delays of the writ until 
the view, if so be that he has enfeoffed his child under age. And if 
he answers after the view, or casts any essoin before he says that he 
does not hold it, but that his son or daughter holds it, he shall answer. 


Bury, cap. 23.—Ensement nous voloms e grantoums qe nul bref 
de possessioun curge en la dite ville, c’est a savoir, bref de mort 
d’ancestre, cosinage, ael, besael e nuper obiit. . 

Furthermore we will and grant that no possessory writ shall run 


in the said town, that is no writ of mort d'ancestor, cosinage, ael, 
and besaiel ? and nuper obut.3 


Cap. 24.—Ensement nous voloums e grantoms qe nule bataile ne 
grant assise ne soit faite ne prise entre les burgeis de bref de droyt 
en la dite ville. 

Further we will and grant that no battle or grand assize shall 


be made or taken between the burgesses on a writ of right in the 
said town. ‘ 


Cork, cap. 9.—En primes est assentu qe cele auncien usage soit 
tins* qe teutz plaiez par bref de droyt auxi bien de deniseinz cum 
foreinz au comencement des plaies, sauns nul somouns faire, soient 
attachez par plegis ou par lour corps solom la nature des pleintes, pur 
plus hastif droit faire. 

En droit de denseinz est assentu qe si un denscein qi doit estre 
ataché ne veoit plegis trovoir, ou qe dit maliciousement qe il ne poet 
plegis trovoir là ou il porroit trovoir pleges s'il vosit, ou qe dit 
maliciousment pur delay [q’il] ne poet troveir plegis, le serjant de 

1 Added from the Dublin version. writ of mort d’ancestor. Fitzherbert, 


? Deo H To ae oT. Nat. Brev. f. 197. 
? The coparcener’s substitute for a t Ste MS, 
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E ad demaundé de tiel denzein pleges, pur ceo qe ceo est 
eforcement, lui d[e]it pleges demaunder a respoundre de cele 
Bes: e du princepal, com de lungtemps ad esté fait; e tot 
pure teil deforceour pleges, le serjaunt doit le dit deforcemount 
ioiner a la proscheine court; et si le defendaunt veigne en cour a 
| [ jleinte] ? adonques a rispoundre, respoyngne au maire e baillifs 
eforcemeunt e a la partie de sa pleyntemeunt: issunt de la 
oreem[en]t soit agard a la prisoune, par dim. mark riches homes 
1 de cent mar[k]s, e mesn home par quaraunt deners, aultre home 
| plus bas estat par vint deners; e si un tiel deforceour issunt 
a la prisoune n'ad dount a faire fin de vint den[e]rs, ne seurté 
| poet trovoir de tiel fin, eit la prisoune de quartre jours. 


First it is agreed that this old custom be held, that all pleas by 
writ of right, as well of denizens as foreigners, shall at the begin- 
ning of the pleas be attached without any summons, either by pledges 
or by men's bodies, according to the nature of the pleas, that speedier 
justice may be done i 

And in the matter of denizens itis agreed, that if a denizen who 
ought to be attached will not find pledges, or says falsely that he 
cannot find pledges when he could find pledges if he chose, or who 
says falsely, to gain time, that he cannot [at once] find pledges, then 
the serjeant of the city who has asked such denizen for pledges, 
inasmuch as this refusal is open deforcement, must ask him for 
pledges to answer both for this deforcement and for the original 
plea, as has been done this long time past. And albeit the deforcer 
afterwards finds pledges, the serjeant must testify of the said 
deforcement at the next court; and if the defendant then comes into 
court to answer this plaint, he must answer to the mayor and bailiffs 
for the deforcement and to the plaintiff for his plaint: and thus for 
the deforcement he shall be adjudged to go to prison, [or make fine] 
if he be a rich man having 100 marks, for a half-mark; and if he be 
a middling man, for 40d.; and a man of lower estate, for 20d. And 
if a deforcer thus adjudged to prison has not the wherewithal to make 
a fine of 20d., and cannot find surety for such a fine, he shall oe 
imprisoned for four days. 


, 


Et sile defendaunt issunt de la forceur [accusé] ne vieint point 
par attachement a la primer court quant la (sic) serjant tesmoigne tiel 
deforeement vers lui, ne plegis n’ad trové, soit donques comaund au 
serjaunt q'il destregne tiel deforeour par la graunt distrese de venir 
à la procheyn court aprés, a rispondre au maire e baillifs [del] 


! Sic for truise. 
? The last word of the last line of the folio is caught in the binding. 
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deforeement e a la partie qi se ad pleint de lui: a quel second : 
le serjaunt tesmoner doit de la destresce ; e si donques tiel deforc 
ne viegne point, seit | comaundé? au serjaunt q’il tiegne ceux bie 
par[t] et plus destreigne tiel? deforceour de venir a la tierce e 
4 respoundre en la fourme suidist; et si tiel deforceour vient a 
tierce court ou la s[ec]ounde, eit ses destresches quites, mais resp 
del forcement a la tierce [court e a la partie] de sa pleint. E si 
deforceour ne vient poient a la tierce court, soient ses distresces fc 
e par plus soit destrieint, e forsface la [di]stresce a prochein * co 
aprés la destresce comaundé. E issint deen” court en court taung 
il viegne a la court e se face justizable. | 

Et [si] tiel deforceour encloste ses biens en cel[e]rs, solers . 
autres maisouns pur escur la destresce, soient les us de tiels maisou 
sealés par baillyf ou serjant de la cittee, e si par tiel destresce : 
sealer ne se voit justicer e jour lui soit doné a la procheine cou 
e ne vient point, dounques ? baillyfs ou serjant en presence de veysir 
eovre les eus e priegne la graunt destresce. E depuis’ soit fai 
com est avaundit de destresce overt. E si tiel deforceour brys k 
seal mis par bailif oue serjaunt e de ceo soit ateint, soit agardé a la 
prisoun et face fin hors de prisoun, riches home a de c. mare, par un 
mark, meinz homes par dim. mark, et autre par xl. d.; et si nul tiel 
deforceour ne eit dount fere fin de xl.d., ne sour ceo ne poet pleggis 
trover de tiel fin eit la prisoun de vii. jours. Et si tile deforceour 
esloigne sez bienz aprés le briser du seal, issint q'il se face nient 
destreinable deinz la fraunchise, soit fet de ly com de cely qi doit 
estre attaché et n’ad point dount estre destreint. 


And if the defendant thus charged with deforcement comes not 
by attachment to the first court when the serjeant witnesses such 
deforcement against him and has not found pledges, the serjeant 
shall then be ordered to distrain such deforcer by the grand distress 
to come to the next court to answer the mayor and bailiffs for the 
deforcement and to the party who has impleaded him: at which 
second court the serjeant shall bear witness to the distraint; and if 
the said deforcer does not come, the serjeant shall be ordered to put 
these goods on one side and distrain the deforcer further to come to 
the third court to answer in the form abovesaid ; and if the deforcer 
comes to this third court, or to the second, he shall recover his 
distresses, but he shall answer for the deforcement at the third court 


1 MS. seet. the MS. 
* The wn lacks a stroke in MS. ? The en is superfluous. 
B tiel repeated in MS. 5 The wn has a stroke too few in MS. 


The 4n has a stroke too many in 7 The & has four strokes. 
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and to [the plaintiffs] plaint. And if the deforcer comes not to the 
third court, his distress shall be forfeit, and he shall be distrained 
further, and shall forfeit the distress at the next court-day after the 
distress has been ordered. And thus from court-day to court-day 
until he comes to the court and submits to justice. 

And if such deforcer encloses his goods in upper or lower rooms, 
or in other houses, to escape distress, the doors of such houses 
shall be sealed by the bailiff or serjeant of the city, and if by the 
distraint of this sealing he will not come to justice, and day is given 
to him till the next court, and he does not come, then the bailiffs or 
the serjeant in the presence of the neighbours shall open the doors 
and take the grand distress. And thereafter the proceedings are as 
aforesaid for distress in the open. And if such deforcer breaks the 
seal set by the bailiff or serjeant and is attainted thereof, he shall be 
ordered to prison, and make fine to get out of prison, rich men 
having 100 marks for one mark, middling men for a half-mark, and 
others for 40d. And if any such deforcer has not the wherewithal 
to make a fine of 40d., and cannot find pledges for such a fine, he 
shall be imprisoned for eight days. And if such deforcer eloigns his 
goods after breaking the seal, so that he renders himself undistrain- 
able within the franchise, it shall be done with him as with one 
who ought to be attached and has nothing whereby he can be 
distrained.! 





Nottingham.^—Magna assisa domini regis . . . est ad communem 
legem et non est admittenda in ista curia, nec debet admitti, eo quod 
tenementa in burgo Anglico non sunt ad legem communem, set 
solummodo inquisitioni loco magne assise domini regis. 


The grand assize of the king is at common law and is not 
admitted in this court, and ought not to be admitted, because tene- 
ments in the English borough? are not at common law, but only 
| subject to an inquest in the place of the grand assize of the king. 


Torksey II. cap. 35.— Curia tenta in breve de recto patens (sic). 
Curia de recto patens tenta erit a die lune in diem lune ; postea tenentes 
habebunt tres summoniciones debito modo; postea trés districtiones 
loco trium sursisarum ; et postea tres essonia ; et postea potest secure 
facere deffaltam. Ita quod terra capta erit in manu domini et com- 
morabit in manu domini per quadraginta dies, ef adjurnetur petenti 
usque ad illum diem, infra quos dies terra vel tenementum erit 
replegiata coram ballivo. Et nisi fuerit replegiata amissa est, et 


! See above, p. 142. land, p. 225. 

? Records of Nottingham, iii. 400. * There were an English anda French 
On the Cork claim (1299) to exclude the borough at Nottingham. 
assize, see Cal, Justiciary Rolls, Ire- 


52 


1336 


1345 
(about). 
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petens potest capere se ad non plevinam, set ad defaltam non j 
ge capere ad quem diem; etin fine xl* dierum si tenens non y 
terra capta erit iterum in manu domini contra diem lune sequer 
et si non venit et fuit summonitus ad audiendum judicium s 
consideratum erit quod terra amissa est et quod petens! recupe 
inde seysinam suam. Et si tenens venit post secundam defali 
factam ante judicium, potest precise se capere ad defaltam, o su 
hoe habebit judicium. Et si comparuerint in curia placita 
tenens potest petere visum et habebit. Et postquam comparueri 
in curiam, habebunt diem a die lune in diem lune et post quamlibe 
apparenciam potest uterque eorum habere tres essonia si voluerin 
Et si tenens vocat ad warrantum extraneum non habentem ten: 
mentum in Torkesey, vocat per auxilium curie domini regis. F 
tenens debet proferre breve domini regis ballivo de Torkesey quo 
non teneat placitum quousque placitum warancie sit deductum ii 
curia regis et interim placitum cessat in curia de Torkesey. E 
quando warantizaverit, tune justiciarii mittant breve domini regis 
ballivo quod procedant in placito. Et tune partes debent resum 
moniri ad essendum ad proximam curiam, et quis voluerit potest 
ter essoniare, et postea possunt placitare ad vadiandum duellum, vel 
ad jungendum inquisicionem nomine magne assise in dicta curia 
Et in dieta curia capta erit inquisicio post dilaciones suas de hominibus 
de Torkesey, et post veredietum dictum Uy ue ad judieium. Et si 
Et sciendum est quod citius debet wm se ad qua curiam 
quando intrat in curiam, et pars petens et tenens et illi qui vocati 
sunt ad warantum possunt facere atturnatos in curia sine breve. 

Et sciendum est quod burgenses de Torkesey possunt placitare 
coram justiciariis quodlibet breve nisi brevia de possessione ut mortis 
antecessoris, consanguinii, avi, et consimilia, quia possunt legare 
tenementa sua in testamento suo ut superius dictum est. 


Court held on a writ of right patent.—AÀ court of [writ of] 
right patent shall be held from Monday to Monday; afterwards the © 
tenants shall have three summonses in due manner, then three dis- 
tresses ? instead of three sursises,? and then three essoins, and then can 
securely make default. And then the land shall be taken into the king's 
hand and stay in his hand for forty days; and the demandant is 
adjourned till that day, within which time the land or tenement may 


1 MS. tenens. second inside and out. 
2 Dover, cap. 10, describes the nature ? Perhaps fines for default of ap- 
of the distresses, the first outside, the pearance, 
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be replevied before-the bailiff. And ifit be not replevied it is lost, and 
the demandant can claim on the non-plevin, but not on the default on 
that day. And at the end of the forty days if the tenant does not 
come, the land shall be taken again into the king's hand till the 
following Monday, and if he comes not and was summoned to hear 
his judgment, it shall be awarded that the land is lost and that the 
demandant recover his seisin. And if the tenant come after his second 
default before judgment, the demandant can peremptorily betake 
himself to a default and have judgment thereon. And if both parties 
appear in court and plead, the tenant can ask for a view and have 
it. And after they have appeared in court they shall have day from 
Monday to Monday, and after every appearance each can have three 
essoins if they wish it. And if the tenant vouches to warrant a 
stranger who holds no land in Torksey, he shall vouch by the 
aid of the king's court. And the tenant must show the king's 
writ to the bailiff of Torksey, that he shall not hold the plea 
until the plea of warranty has been brought into the king's court, and 
meanwhile the plea ceases in the court of Torksey. And when he 
has warranted, then the justices shall send the king’s writ to the 
bailiff that they may proceed in the plea. And then the parties 
ought to be resummoned to be at the next court, and who will can be 
essoined thrice, and afterwards they can plead to the waging of 
battle, or to the joining of an inquest in the nature of a grand assize, in 
the said court. And in the said court the inquest shall be taken of 
Torksey men after the delays, and after the verdict is given, they 
proceed to the judgment. And if the demandant shall have seisin 
the bailiff shall have 4d. for giving seisin. And be it known that the 
demandant ought to offer himself at every court when he enters the 
court, and the demandant and the tenant and those who are vouched 
to warrant can make attorneys in court without a writ. And be it 
known that the burgesses of Torksey can plead all kinds of writs 
before the justices, except possessory writs like mort d'ancestor, 
cosinage, ael, and the like, [and these they cannot plead] because 
they can bequeath their tenements in their wills as is aforesaid. 





Pevensey, cap. 10.—-Item en plè de terres et de totes maners brefs, 
forspris novele disseisine et dowarie, le pleintif [aille] al portreve ou a 
son bedel, et dirra ceste fourme: ‘Jeo trouve sureté vers un tiel en 
plee de terres etc.’ Et aprés la seurté trouvé, le deforssor avera iii. 
essolgnez, iii. somonces, et iii. destresses. Et [s]il ne vene aprés le 
tierce distre[s] pour respondre al demandant, la terre sera pris en la 
mayn le roy par sa defalte, ct si ele ne soit replevye deyns les xv. 
jours il pert seisin de terre, et si il ne fait null defaute, il porra 
demander vewe de terre s'il veut, et aprés la vewe granté, puit le 
defforsour estre iii. fois essonyé en dysant unde visus. Et puis ne 


1356. 


14th 
century. 
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pourra le defforsour per noil! accion abatre le plee q'il ne irra pai 
verdyt de xii. jurs. 


In a plea of land and in all kinds of actions by writ except 
disseisin and dower, the plaintiff shall go to the portreeve 
beadle and say thus: ‘I find surety against such a one in a 
land, etc.;’ and after surety found, the deforcer shall have 
essoins, three summonses, and three distresses. And if he do 
come after the third distress to answer the demandant, the land 
be taken into the king’s hand for his default, and if it be not repk 
in fifteen days? he shall lose seisin of the land; and if he mal 
default he can demand view of the land if he likes, and after the 
has been granted the deforcer can be three times essoined by $8) 
‘unde visus. And afterwards the deforcer cannot by anytl 
that he does abate the plea, so as to prevent it going by the vei 
of twelve sworn men.? 


Kilkenny, cap. 1—Processus vero in brevi de recto talis est, vi 
licet quod tenens debet ter summoniri de hundredo in hundredum € 
ter namiari per namia sua et post predictas namiaciones in hun 
dredo retornatas, et [si] defendens non venerit per terciam namiacio 
nem, tune per ejus defaltas terra capietur in manibus domini; et 
habebit diem ad proximum hundredum ; infra quem diem replegiare 
oportet tenentem tenementum illud. Et ad illud hundredum potes 
tenens essoniari et ad proximum hundredum placitare. 


The process in a writ of right is this, to wit that the tenant ought 
to be summoned three times from hundred to hundred and three 
times distrained and afterwards the said distresses returned into the 
hundred, and if the defendant comes not at the third distraint, then 
for his defaults the land is taken into the lord’s hand; and he 
shall have day till the next hundred, by which day the tenant must 
replevy that tenement. And at that hundred the tenant can be 
essoined and can plead at the next hundred. 


1 noil = nul. freeholders if possible. If an inquest 
* So the common law, Fet asaver, was joined, it was to consist of four from 
p. 447. the ward where the tenement was, and 


3 The London process on a writ of 
right described in Liber Albus (1419), p. 
181, shows that the land pleas must be 
held in a special husting, and names the 
three summonses and three essoins, and 
essoin after each appearance. If the 
writ be abated after the view by an ex- 
ception and a similar writ taken out, 
there can be a second view. For such 
pleas each ward sent a jury of twelve 


jurors from the three neighbouring 
wards. If the parties joined issue on 
the better right, then an inquest 
was to be made by twenty-four in 
manner of a grand assize, and of these 
twenty-four, six should, if possible, be of 
the ward where the tenement lay. No 
damages by custom of the city were re- 
coverable in such pleas. 
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Hastings, cap. 37.'—Also every plee of lande shalbe holde in a 
se called the hundryd place, the which plees may nott be holden 
heouten the bayle be present; and yit ought to be fro xv. dayes to 
. dayes be yt betwene foreners or denesyns, or ells betwene ii. 
aesyns or strangers, of all maner landes, rentes, or tenements within 
? franchise, and ? all manner of plees of the same may be determined 
thin the franchise by sympell playnt withoute the kynges wrytte save 
ly a writte of righte patent. . . . And only all the writtes be pleded 
maner asys in the kynges court save in certeyn writtes ben mo 
elayes [as in] mort d'ancester and in serteyns fewer delay and more 
horter processe.? | 


Hythe, cap. 9.—Item en dreit de hundred tener le baillyf ferra 
erier par my la ville un samady, et la krie serra ycelle, que chescun 
frenc home soit lelundy prochen all hundred.  Etsiylia plee de terre 
le playntif portira brief sanz are[t] al baillyf xv. jours devaunt le 
hundred (eto.). 

When a hundred is to be held, the bailiff shall cause it to be cried 
in the town on Saturday, and the cry shall be this, that every freeman 
shall come on the Monday following to the hundred. And if there be 
a plea of land the plaintiff shall take the writ without delay to the 
bailiff a fortnight before the hundred. 


Fordwich, cap. 75-6..— ... Et[ballivus] dicet majori et juratis que 
et qualia tenementa vel terre forte sunt in placito nove disseisine vel 
mortis antecessoris? ad que pertinet visus terre. Sciendum tamen 
est placita nove disseisine et visus franci [tenementi]® et hujusmodi 
injustarum intrusionum de die in diem terminari solent. . . . Et 
etiam possunt placitari et terminari omnia brevia per simplicem queri- 
moniam faetam ballivo que placitari possunt in curia domini regis per 
breve suum, salvo solummodo brevi de recto patente. . . . 

And the bailiff shall tell the mayor and jurats which are the 
tenements which are in dispute in a plea of novel disseisin or mort 
d'aneestor, and in which of them a view of the land may be had. 
Be it known, however, that pleas of novel disseisin and view (?) of 
freehold and suchlike unjust intrusions are usually held from day 
to day. And all writs which can be pleaded in the king’s court by 


1 Winchelsea, cap. 32, is a French 4 Also Sandwich (Boys), pp. 457-460. 
rendering of this. 5 Mort d’ancestor is omitted in 

? MS. with. Woodruff’s version, but is inserted in 

1 Fordwich and Sandwich explain Boys and in the Fordwich MS. F. 46 . 
that there are three essoins in mort 9 Woodruff has franciplegu, Sund- 


d'aneestor, unlike the common law. wich franci. Possibly nuisance is in- 
Dover, cap. 9, allowed one essoin in tended. 
mort d’ancestor. 


1461-83. 


1483. 


15th 
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the king’s writ can be pleaded and ended by a simple complaint 
to the bailiff, except only the writ of right patent. 


Cap. 76 (end).—Solet etiam in omni placito -dari dies amoris 
partium, aliquando sine essonia, aliquando aliter . . . et omnia alie 
seeundum communem legem [salvo quod nulla sit assisa, vel ii 
sicio, neque duellum. |! 

In every plea & love-day is usually given at the prayer of 
parties, sometimes without essoin, sometimes with essoin, ¢ 
other things are according to the common law (except that the 
no assize, or inquest,? or trial by battle.) 


Hereford, capp. 84-6.—In tempore Johannis le Gaunter? balli 
capitalis, coram quo quidam de civitate de feodo hospitals tu 
quoddam breve de recto in curia domini regis, et ipse ignoran 
qualiter et [per] qualem processum deberet procedere * petiit de conci- 
vibus suis qualiter et quomodo procederet per legem et consuetudi 
civitatis * temporibus retroactis usitatam : Super quod dieti concives 
sui sibi dixerunt quod primo pars petens inveniet quatuor plegios vel 
Sex? ballivo capitali qui sunt de feodo domini regis sufficientes. Et 
si impotens est, per fidem publice et coram concivibus recipiatur ad 
prosequendum ; et tunc pars defendens publice ad tenementum 
petitum [per] subballivorum nostrorum testimonium et [per] duos 
concives suos debent summoniri cujuscumque feodi si[n]t vel domin. 
Et si non venerit? ad illam curiam, per subballivos nostros dis- 
tringatur ’ per omnia bona et cat[t]alla sua cujuscumque condicionis 
existat,® et si non venerit? ad illam curiam per subballivos nostros et 
per testimonium concivium propinquorum, [districtio ?]° debet capi a 
tenemento petito!? per unam cedulam et ferri ad curiam et liberari” 
balivo. Et secundo per duas [cedulas], et tercio per tres, et hoe 
semper per? vicum in opprob[r]ium sibi et notificacionem concivium 
suorum. P Kt si adhuc non venerit debet domus prosterni per unum 
postem versus vicum et sic interius et interius donec domus pro tota 
prosternatur; et hoc in presencia ballivi nostri capitalis debet fieri, 


! Added from Sandwich. Dover, 
cap. 10, excludes the grand assize and 
battle. 


? Bee Vol. II., where this matter will | 


ne treated. 

? temp. Edward I. 

* MS. inserts et. 

* Montgomery requires ‘ sufficient’ 
pledges without naming any number. 

9 MS. venerint. 


7 MS. distringantur. 

" MS. existant. 

? Omitted in both MSS. 

10 Montgomery MS. et tenementa 


petita. 


11 MS, libertatem. Montgomery lt- 
berari. 

12 MS. usque. Montgomery per. 

? Montgomery does not contain the 
passage on casting down the house, 
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eatis sibi ballivo illius feodi et duobus de feodo magis ad tene- 
tum illud vel domum appropinquantes et manentes. Et si ad- 
non venerit, capiat ballivus noster capitalis, convocata communi- 
sua in plena curia nostra, inquisicionem solempnem ad quam 
is de eivitate debet se absentare. Et si faciant, pro perjuriis 
beantur vel ad voluntatem ballivi amercientur et non per pares 
. Etsi compertum fuerit per inquisicionem quod petens habeat 
in tenemento vel dominio petito, tunc ei per ballivum seisina 
erebur propter magnam ° inobedieneiam defendentis. Et si partes 
curiam personaliter venient, non habebit defendens nullum essonium 
c petens post eorum apparenciam.? 


In the time of John le Gaunter, the chief bailiff, before whom 
a man of the city of the hospital fee brought a certain writ of right 
in the king's [borough]court, and he [the bailiff], being ignorant how 
and by what process he ought to proceed, asked of his fellow-citizens 
how to proceed by the law and custom of the city used in time past :— 
Whereon the said citizens told him that first the demandant shall 
find four or six pledges io the chief bailiff, sufficient persons who 
are of the king's fee. And if he be unable to do this, publicly 
and before the citizens he shall be received to prosecute on the 
pledge of his faith. And then the party defendant publicly by the 
witness of our subbailiffs shall be summoned at the tenement 
claimed ; and by two of our fellow-citizens all ought to be summoned 
to whatever fee or demesne they may belong. And if he does not 
come to that court, he ought to be distrained by our subbailiffs by 
all his goods and chattels, whatever his rank. And if he does not 
come to that court, distress (?) ought to be taken by our subbailiffs 
| and by the witness of the neighbouring citizens from the tenement 
claimed, by a schedule, and it [the distress] should be brought to the 
court and delivered to the bailiff. And a second time by a second 
schedule and & third time by a third, and so always [publicly] through 
the street, to his shame and for the information of our fellow-citizens. 
And if he still does not come, his house shall be cast down post by 
post from the street inwards until the house is totally cast down. 
And this should be done in the presence of our chief bailiff, he having 
brought the bailiff of the fee and two men of that fee nearest to that 
tenement or house. And if he still comes not, our chief bailiff shall 
take a solemn inquest, having gathered the community in full court, 
from which none of the city ought to be absent. And if any are 
absent they shall be held forsworn, or shall be amerced at the bailiff’s 


' MS. petitis. the fee of the bishop, dean and chapter, 
? MS. maxime. or other lords, shall not be cast down 
? Cap. 88 on the prohibition of the without warning the bailiffs of tho fees, 
duel follows (sce above, p. 31), and and gays what is to be done if they 
) cap. 89 which orders that houses on absent themselves. 
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pleasure, and not by their peers. And if it be found by inquest 
the demandant has right in the tenement or demesne claimed, 
seisin shall be delivered to him by the bailiff, because of 
defendant's great disobedience. And if the parties come in per 
the court, the demandant and defendant shall have no essoin 
their appearance.! 


Disseisin in a Partible Inheritance. 


Ipswich, cap. 38.2—. . . E si nul des parceners par malice coun ire 
e ne veoillie suffrir la purpartye de cel heritage estre fete, adun 
solom usage de la vyle eyt le parcener desturbé, qe sa purpartye ¢ 
maunde, soun recovrir ver le desturbaunt par gage e plegge . . . $8 
attache sa pleynte de sure freschement dedenz les primers xl. jov 
...le parcener desturbaunt . . . aprés (treys) somunses eyt il ii 
assoygnes. ... E s'il veygne . . . e ne sache rien dire... € 
tut ne veygne il mye... seyt agardé qe le parcener pleyntyi 
receovre sa purpartye . . . e ses damages, ele desturbaunt en la merci. 
E seyt la taxacion des damages mys en respyt cilage Je heritage 
seyt party, en aventure si le desturbaunt eyt fait wast en meyme le 
heritage ; kar s'il le eyt fait, cel lu wasté ly serra assigné a sa purpartye. 
E s'il eyt fait wast en la purpartye qe escherra a soun parcener 
demaundaunt, cel wast serra taxé ovesqes les damages par xij. bons e 
leaus hommes jurez; e pur ceo facent les baillyfs meyntenaunt, aprés 
qe le dyt pleyntyfe aura derené sa purpartye par le juggement avaunt- 
dyt, partyr le dyt heritage, e livrer au dyt pleyntyfe sa purpartye 
auxi com eschera par sort. . . . E sil'eyné parcener eyt countre- 
pledé et desturbó soun parcener de sa purpartye . . . perde il le 
avauntage de choysir, més preygne sa purpartye par sort. . . . 


Andifany of the coparceners wrongfully refuses, and will not suffer 
the division of the inheritance to be made, then, according to the custom 
of the town, the coparcener deprived of his share shall ask his recovery 
by gage and pledge against the refuser, provided he attaches his plea 
to prosecute freshly within forty days. The coparcener who refuses 
the share shall after three summonses have three essoins. And if he 
comes and can say nothing in defence, or if he does not come, it shall 
be awarded that the plaintiff shall recover his share and his damages, 
and the defendant shall be amerced. And the taxation of damages 
shall be respited until the inheritance is divided, for perhaps the defen- 
dant has made waste in the said inheritance, and if so, the waste part 


1 For Yarmouth see Swinden, p. 137. whole can be read in Black Book of the 
2 On the partible inheritance. The Admiralty, ii. 120-2. | 


mme 
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shall be assigned to him as his share; and if he has made waste in 
the share which falls to the parcener demandant, that waste shall be 
taxed with the damages by twelve good and lawfuljurors. And there- 
fore the bailiffs at once, after the said plaintiff has recovered his share 
by the judgment aforesaid, shall cause the said inheritance to be 
divided and shall deliver to the said plaintiff his share, as it shall 
fall by lot. And if the eldest parcener has counterpleaded and 
deprived his coparcener of his share, he shall lose the advantage of 
choice, and shall take his share by lot.! 


Essoins. 





Leges Quatuor Burgorum, cap. 45—Sciendum est autem quod si 
calumpniatus de terra fuerit in peregrinacione vel in negociis suis in 
partibus transmarinis antequam calumnians monstraverit literas suas 
in curia, expectare debet donec veniat, nisi fraudulenter se absentaverit, 
et tune debet expectare secundum quod superius scriptum est? per 
spacium xl. dierum. 

Be it known that if one impleaded'in a plea of land is absent on 
pilgrimage or on business in foreign parts before the demandant has 
shown his writ in court, he ought to be awaited till he comes, unless 
he absents himself fraudulently, and then he ought to be waited for 
forty days as aforesaid. 


Cap. 92.—Sciendum est quod nullum essonium habet locum in 
aliqua querela in burgo de terra calumpniata nisi fuerit pro infirmitate 
probata per testes et pro servicio domini regis vel pro transitu ad 
nundinas. 

Be it known that there ought to be no essoin in any plea in the 


borough concerning land, unless it be on account of illness proved 
by witnesses, or of the king's service, or of a journey to a fair. 


Vouching to Warrant.’ 


London. Liber Albus, p. 292.—E pur ceo q'avaunt ces * houres ne 
fue pas remedie purveu en la citee en garaunt de ceux qi sount ven- 
dours des terres, quant ils ount nettement vendue touz lour terres, 


* Cf. Yarmouth II. in Swinden, p. 
140. 
? Cap. 42. 

* There is a full account of the pro- 
cess of vouching to warrant in a borough 
writ of right in Ipswich, cap. 5, espe- 
cially directed to the case in which a 
foreigner is vouchee. The vouchor can 


have an inquest to decide whether the 
vouchee has no lands in Ipswich where- 
with to warrant. On the voucher of 
foreign warrant, see Statute of Glou- 
cester, cap. 12 (for London), London 
Liber Albus, p. 188 (1419), and Swin- 
den's Yarmouth, pp. 138-9 (1491). 
^ MS. ses. 
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issi qe ne lour est rien demurré par qey les feffez, quaunt vouche 
teux, pur ceo qe nul riens ne ount, ne ount nulle recoverir, nepurqui 
tieux vendours de deniers resceux de lour terres venduz merchaund 
et sount riches d'avoir: Est ordené et estably qe les feffeez, quau 
mister averount, eient lour voucher vers eaux des queux serroul 
feffeez, et qi sount resceauntz en la citee. Et s'ils ne veignent at 
prymer somouns, soit le tenement dount il est vouché estendue, come 
bien il vailleit en l’estat ou il few, et des biens del vouché a la moun- 
taunce de celle extent soit prys en la mayn le roy en lieu de cape. 

Et s'il veigne al jour donee par le cape, aprés ses biens pryses, 
preigne la chose autiel issue par juggement, et les biens issi pryses 
come furent de terre s'il fuist terre tenaunt, pur ceo qe les tenementes 
de la citee soient devisables auxi come chateux. Par quey garantie 
doit auxi bien cheier en tiel cas sur les chateux come es tenementz, 
pur ceo qe l'une et l'autre sount chateux; mais taunt come le vouché 
avera terre qe suffice a la garauntie, ne se teigne pas cest estatut es 
chateux, ne teigne vers nully fors vers ceux qi serrount resceauntz en 
la citee, et en les biens et chateux q'ils averount deinz la citee, dount 
le gardeyn par soun power purra fere execucioun. Et cest establice- 
ment, en droit des chateux, ne se teigne fors en la persoune le vendour, 
et nounn pas es ses heirs ne se teigne, s'il n'eient terre par descent du 
ley. 

And whereas hitherto there was no remedy provided in the city 
[concerning the voueher to] warrant of those who are sellers of land, 
when they have sold all their lands, so that nothing remains to them 
whereby the feoffees can have recovery when such persons are vouched, 
because they have nothing, and nevertheless such sellers are rich in 
movables and by trading with the money received for their land: 
Therefore it is ordered and established that the feoffees, when need 
be, shall have their voucher against those by whom they are enfeoffed 
if they are dwelling in the city, and if they do not come at the first 
summons, the tenement of which they are vouched shall be extended, 
to find how much it was worth in the state in which it was; and there 
shall be taken into the king's hand goods belonging to the vouchee 
to the amount of the extent, in lieu of a cape. 

And if he comes on the day fixed by the cape, after his goods 
have been taken, the matter shall, concerning the goods so taken, pro- 
ceed to such issue by judgment as would have been the issue thereof 
if he had held land, because tenements in the city are devisable like 
chattels: wherefore the warranty ought to fall in this case as well 
on the chattels as on the tenements, for both are chattels. But, as 
long as the vouchee has land which suffices for the warranty, this 
statute will not hold against the chattels, and it holds only against 
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those who are resident in the city and against the goods and chattels 
which they have in the city, whereon the warden! by his authority 
can do execution. And this order as to the chattels holds only in the 
person of the vendor, and not in that of his heirs unless they have 
land by descent at law. 





Waterford, cap. 70.—De voucher [a]? garant? De autre part si un 
homme ou une femme feffe un autre, e l'omme ou la femme seit mort, 
e aprés vienent leur heirs e l'un enplede l'autre, e per cas l'un doit 
voucher, si chelui q'est vouché vient avant e dist ‘A mal torf li doi 
joe garanter, car cho qe joe tieng, joe le tieng par devis de mon piere, 
ou ma miere, ou de mon frere ;’ donqe doit le meir de son office a lui 
demander, se il ait plus de freres de li; ou si ele femele soit, il de- 
mandra si ele a plus de soeres ou des freres, e se il soient plus eigné 
d'aux. Ou* par aventure il dirront ‘ oyl’ ou ‘nanil.’ Il? ou ele ne 
respondrent sanz lour eigné frere ou seure, tut soit l'eignó menant 
hors de la chité, e le puisné dedeynz la chité. 

E s[i] l'eigné frere n'ad poynt des biens dedenz la chité dount il 
puet destreigndre, chelui qi sut ? vers son " garant doit voucher l'autre 
a garant par ayde de la court. [Més]? se il n'y a fors un frere, e il 
meynt dedeynz la cité, teut soit il par devys, il garantira l'autre le 
fet son piere ou sa mere ou son frere, se il n'y a plus dreiturel heir, 
tout n'eust la cose est[ó] divisé q'il dust descendre a mesme chelui 
frere. 

Vouching to warrant.—Further, if à man or woman enfeoffs 
another and dies, and the heirs [of the feoffee and the feoffor] come, 
and the one impleads the other, and perchance one of them has to 
vouch, and he who is vouched comes forward and says, ‘It is wrong 
that I should have to warrant, for what I hold, [hold by devise of my 
father or my mother or my brother: then ought the mayor ez officio 
io ask him if he has any brothers, or, if the party be à woman, he 
shall ask her if she has any sisters or brothers, and if they are older. 
Perchance they will say yesorno. [Ifyes] he or she shall not answer 
at all without the elder brother or sister, although the elder may 
dwell without the city and the younger within the city. 

Further, if the elder brother has no goods within the city whereby 
he can [be] distrain[ed] he who sues against him as the warrantor 
ought to vouch another [brother] to warrant by aid of the court. 
But if there is only one brother and he dwells within the city, 


1 The city was at this time under a * Not a new sentence in MS. or in 
warden appointed by the king. Dublin version. 

* Added from the Dublin version. * MS. dust. Dublin sut. 

? See also the delays in a writ of 7 MS. sont. 
right, cap. 46, above, p. 255. * Supplied from the Dublin version. 


* Not in the Dublin version, 
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although he holds under a devise, he shall warrant to the otk 
party the deed of his father, mother, or brother, unless there is 
more rightful heir, |for] even if the thing had not been devised, 
would have descended to this same brother.! 


Cap. 71.—De response de seures. D'autre part se il soient plusou 
femeles e un brief courge seur une, e ne mie seur toutes, le bren e 
abatable, e se il n'ayt fors une seure, ele respondra aprés ches delayes 
e garantira si l'autre ad chartre ou vive vois. 

Further, if there are several females and a writ runs against c on 
and not against all, the writ is abatable. And if there is but or 


sister, she shall answer after her delays, and shall warrant if the other 
[the vouchor] has charter or word of mouth. 


Cap. 96.— Voucher. D'autre part si un homme enplede un autre 
dedenz la chité, e pledent tant avant qe l'un vouche a garant un autre, 
e per cas chelui q’est vouché n’ad teres ne tenementz dount il puet 
garantir, e dementiers qe le plé pend,’ la tere est vendu, chelui qi 
l'achate perd son avoir dek autant qe le gree le demandant soit fait. 
E si la vente soit faite avant le bref purchacé, la vente est assez bone, 
si le demandant ne met cleym avant qe la terre soit vendue. 

Further, if à man impleads another within the city, and they plead 
to the point at which one vouches another to warrant, and perchance 
the vouchee has no lands or tenements whereby he can warrant, 
for, while the plea is pending, his land was sold,? he who buys it shall 
lose his possession until the demandant is satisfied. And if the sale 
be made before the writ is bought, the sale is good enough, if the 
demandant does not put forward his claim before the land is sold. 


OFFICIAL DELIVERY OF SEISIN. POSSESSION FOR 
YEAR AND DAY. 


London. Libertas, cap. 7—Item si civis Lundoniensis terram 
aliquam per annum et diem j. sine calumpnia tenuerit, alieui in 
civitate manenti * respondere non debet : nisi qui terram post calump- 
niaverit talis etatis tune fuerit quod calumpniare eam nesciret, vel 
nisi languor impediat, aut in patria hac non fuerit aut in werra.’ | 


1 A devisee who is also heir must be — that the text is not quite correct. 


treated as heir, though he is ‘in’ by * Add. MS. 14252, f. 119 b, has alicui 
devise. without the qualification. 
2 MS. rend, Dublin pend. * * Vel incarceratus' is added in Add. 


3 This would seem to be the mean- MS. 14252, f. 119 b. Neweastle-on- 
ing, though we are compelled to suppose Tyne, cap. 9 (1100-85), excepts only the 


in war. 





London. 
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If a citizen of London holds any land for a year and a day without 
challenge, he ought not to answer any one dwelling within the city, 
unless he who elaims the land after this term was of such age that 
he could not claim it, or was ill, or not in the country, or was serving 


Add. MS. IV. $ 9.—Vus devez saveir ke! terre ke l'um 


rent e que l'um achate en Lundres dedenz warde, ke l'auderman de 
icele warde en deit aveir sa dreiture, co est a saveir un besand d'or u 






ii. sol. 


E saciez bien que nul soccirieve ne i deit rien prendre par la lei de 
la cité fors gavel: e wite li deit Pum gagier.? 

You must know, of land which is sold or bought in London 
within a ward, that the alderman of that ward ought to have his 
fee—that is to say, a besant of gold or 25. 

And know well that no sokereeve ought to take anything herein 
by the law of the city, except gafol: and wite one must gage to him. 


London.*—Et de chescun feoffement et seisine live[r]é deinz la 
garde l’alderman de le garde ou les tenementz sount, avera son fee 


pur la seisine, cest assavoir iii. s. et son bedell vi. d. 


And of every feoffment and livery of seisin within his ward, the 
alderman shall have his fee for seisin, to wit 9s. and his beadle 6d.* 


Bury, cap. 5,— $i quis burgensium habet terram in villam 8. Ed- 


mundi de patrimonio suo, vel si eam emit vel adquirit legaliter in 
villa vel in foro et illam tenuerit uno anno et uno die sine calumpnia 
et hoe possit diracionare per testimonium burgensium, post non 


respondebit alicui calumpniatori ex adverso venienti. 


If a burgess has land in St. Edmundsbury of his patrimony, or 
bought, or lawfully acquired in the town or market-place, and he 
holds for à year and a day without challenge and can prove this by 
witness of the burgesses, he shall not afterwards answer any adverse 


claimant. 


Tewkesbury, cap. 4, $ 2.—[Burgagia vendere poterant] ita quod 
burgenses ili quibus vendita, invadiata, mutuata fuerint hujusmodi 


claimant out of England, or the child 
‘non habens potestatem loquendi. Pem- 
broke charter, cap. 3 (1100-35), excepts 
only one absent from the realm. The 
clause in the Nottingham charter (1155- 
65) will be included under Retrait, Vol. II. 
The Egremont charter, cap. 22 (about 
1200), applies the rule to purchased land, 
and makes the exception absence from 
the realm on business or pilgrimage. 


1 Probably for de. 

2 The MS. has a stop at wite. 

? Ricart’s Kalendar, p. 110. 

* The seignorial fees on alienation 
will be treated in Vol. II. 

5 The charter of 1327, cap. 21, repeats 
the rule, omitting the requirement of 
witness by the burgesses. Seo also 
Memorials of St. Edmund, i. 280, 
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burgagia cartas sive scripta que inde habuerunt coram senesc 
predictorum comitum ! in euria burgi demonstrarent. 
They could sell their burgages so that the burgesses to wl 

such burgages were sold, gaged, or loaned, had charters or d 
thereof which they could show before the steward of the said earl 

the court of the borough. 


Pontefract, cap. 26.—Non tenemur respondere cuiquam de alk 
tenemento nostro in quo saisiti fuimus per manum pretoris et t 
nuimus per unum annum integrum et unum diem sine calumpnia. 


We are not bound to answer any one concerning our tenement 
in which we were seised by the hand of the reeve and which we have 
held for à year and a day without challenge. 


Preston, cap. 7.—Item cum aliquis burgensis versus alium bur- 
gagium suum calumpniat et dixerit jus esse suum, et tenens qui tenet 
dixerit illud burgagium sine calumpnia tenuisse per plures annos et 
dies et nominatim per unum annum et unum diem, et dixerit se 
habere inde prepositum suum et vieinos suos duos vel plures testes, 
ipse in curia per ipsos probabit per jusjurandum illum sic tenuisse. 
Ita ipse per illos in curia probabit et tenebit sine omni contradictione 
ealumpniatoris quare? calumpniator fuit per unum diem et unum 
annum infra maria Anglie. 





When any burgess claims a burgage against another and says it 
is his right, and the tenant who holds it says that he has held that 
burgage without challenge for a year and a day or more, and says 
that he has his [town] reeve and two or more of his neighbours as 
witnesses thereof, he shall prove by them in court on oath that he 
has.so held. Thus he shall prove by them in court and hold without 
any denial from the claimant, provided that the claimant has been 
for a year and a day within the seas of England. 


Northampton I. cap. 1?— De tenura per unum annum et diem. 
Quieunque racionabiliter et per legem ville in curia terram emerit 
et eam tenuerit per unum annum et unum diem absque calumpnia, 
eo quod ipse qui eam ealumpniare voluerit fuerit in regno isto et non 
calumpnia[vi]t racionabiliter per preceptum domini regis, non debet 
inde respondere. Etsi aliquis illam infra unum annum et diem 
ealumpniat, et ille qui seisinam habet poterit monstrare per legales 


1! Robert and William, Earlsof Glou- English eustumal, eap. 1, but no refer- 

cester. ence is made there to the proof by lawful | 
? Sic for ita quod. men of the honest purchase. I 
3 This chapter is reprcsented in the * MS. respondent, 
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lines de curia (et tres de curia sufficere poterunt, si plures non 
uerit) quod racionabiliter emerit, per hoc defendere debet se et 
icem habere nisi petens vel calumpnians fuerit in prisona vel infra 


Of tenure by year and day.—When a man buys land honestly 
and by the law of the town in court and holds it a year and day 
without challenge (provided that he who will elaim is within this 
realm and has not made due claim by the king's writ), he ought not to 
answer thereon. And if any one claims within (after ?) a year and day, 
and if he who has seisin can show by lawful men of the court (and 
three of the court shall suffice, if he has no more) that he bought it 
lawfully, he can thereby defend himself and have peace, unless the 
demandant or claimant was in prison or under age. 


Northampton III. cap. 1, $ 2.—And if hit so be that he have ben owte 
of the lond or be in prison or withinne age, thanne at what tyme he 
cometh too that same londe, tenement or rente, be! the ryght [he] myght 
chalenge ; and in that yere and in that day that he be comen into 
the londe or owte of prison, and that he be of fulle age in pleyn 
courte comen, and in that londe, tenement, [or] rente, by hym or by 
other, have sette his chalenge, saved thanne be to hym his accion of 
that londe, tenement, or rente to chalenge, and to recuveron with 
write or withowten write. And if he be right may recoveryn, and if 
he may not doo so that yere nor that day that he cometh into the 
londe or owte of presoun or to his age, by hym nor by no man ellis to 
make chalenge, his accion is looste for ever that londe, tenement, or 
rent to recuveren. 


Leges Quatuor Burgorum, cap. 10.—Quicunque tenuerit terram suam 
per unum annum et unum diem quam fideliter emerit per testimonium 
vieinorum suorum xii. in pace et sine calumpnia, qui eam calumpnia- 
verit post unum annum et diem, et si fuerit in eadem regione et de 
etate et ipse infra dictum terminum clamium non moverit, super hoe 
nunquam audietur (eto.). 


If à man has held his land for a year and a day in peace and 
without challenge and bought it honestly by witness of twelve of his 
neighbours, and some one claims it after the year and day, the 
demandant shall never be heard thereon if he was within the realm 
and of age and did not move his plea within the said term. 


Cap. 111.—Si saisina data fuerit in burgo coram vicinis burgi, licet 
sit extra curiam nec fuerit in curia prelocuta, sufficit. tamen ista talis 


gaisina. 
! be = by. 
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If seisin be given in a borough before the neighbours of 
borough, although it be out of court, and was not previously sp 
of in court, nevertheless such seisin is good. 


Portsmouth, cap. 32.—Also we ordeyne that what maner of ma 
woman that hath lond or howse by purches or by dissente, whereof 
had seysing be mayr or bayly of any person, the said feoffoures 
rejoyse it for evermore; but if it so be that ther be any wythyn a 
other oute of the lond or yn preson, that is to wetyng, brother « 
suster, or unkle or nevewe or nees. - 


Winchester, cap. 47.— Derechef il i ad en la cité avantdite un sel 
commun e autentic dunt l'un sele les chartres des feffemenz de la vile, 
les quels chartres averunt esté en la garde des aldermans ke ave 
fetes les seisines un an e un jur sanz chalenge de nulli; al quel seler 
l'en crie li bàn parmi la vile li tierz jur avant ke l'en sele (etc.). 


Furthermore, there is in the city aforesaid an authentic common 
seal, with which the town charters of feoffment are sealed, and [if] 
these charters have been kept by the aldermen who made the seisins, 
for (?) year and day without challenge from any one [then they shall 
be sealed]; at which sealing the ban is cried through the town, the 
third day before the sealing. 


Cap. 51.— Derechef del an et del jur useez en la cité, fet a savoir ke ki 
ke unkes eit tenu teres u tenementz per decente u per purchaz, dunt il 
eit seisine per baillifs u per certain tesmoinage de vinue un an e un jur 
sanz cleim u challenge de nulli, soit li demandant forclos a remanant, 
si il ne fust dedenz age u hors de la tere u en prisun u ke ce soit 
rennable partie en owel genuil,! ce est a savoir frere a soer, uncle a 
neveu, aunte a niece. 

Furthermore, concerning the custom of year and day in the city, 
be it known that when a man has held lands or tenements a year and 
a day by inheritance or by purchase, whereof he has been seised by 
the bailiffs or by well-known witness of the neighbourhood without 
claim or challenge from any one, then the demandant is foreclosed 
for ever, unless he was under age or out of the country or in prison, 
or unless there be a [claim for] reasonable partition among those of 
equal degree, in which case a brother [may claim] against a sister, 

an uncle against a nephew, an aunt against a niece. 


Waterford, cap. 80.—[ De de]ceite. ^ D'autre part si un homme ou 
[une] femme a baillé a un autre une maison a ferme, e l'autre pense 


1 genuil=geniculum. See Brunner, D. R. G. i. 88 sq. 
? Caught in binding. 
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eceyvere, si q'il tient un an, ou deux, ou trois, e ne paie poynt 
nte, si qe l'autre resemble 'q'il a trespassé, e vient avant e 
inde sa rente, e chelui qi tient [vient]! avant e respount issint 
> ne vous dei poynt de rente, e joe demand la pees dieu e le roi e le 
; e il demand jugement de coe q'il a tenuz la tere anz e jours 
1 se il doit respondre sanz bref le rois; e issint puet homme 
e deceu de sa rente; més si nul homme ou femme baille sa tere 
"me a un autre, [face qe]? chelui qi doit la rente vendra devant 
? baillifs e vi. prud'ommes o lui, e fra mettre le covenant en roulle, 
int qe chelui qi tient la ferme ne purra dedire la rente dewe. E si 
int soit qu'il dedie en la forme avantdiste, donqe puet cheluy qe 
a la tere a ferme voucher record du roulle e des baillifs, e donqe 
rà l'autre amerchié a. xx s. pur son faus cleym, kar che est une des- 
ivaunz de deshereiteson. | 

Furthermore, if à man or woman has let a house in farm to 
another, and the lessee, hoping to cheat the lessor, holds it for a 
year, or two or three years, without paying his rent, and then the 
lessor finds out that he is being deceived, and comes before [the court] 
and demands his rent, and the lessee comes forward and answers 
thus: ‘I owe you no rent, and I demand the peace of God and the 
king and the mayor, and demands judgment as to whether he need 
answer without the king's writ,as he has held the land for more 
than year and day, thus a man may be defrauded of his rent: 
[Wherefore] if any man or woman lets his land in farm to another, 
he shall see that he who owes the rent shall come before the bailiffs, 
and he shall bring with him six lawful men, and he shall cause the 
covenant to be enrolled, so that he who holds the farm cannot 
deny the rent that is due. And if then perchance the lessee denies 
in the form aforesaid, then he who let the land to farm can vouch 
the record of the roll and of the bailiffs, and then the lessee shall 
be amerced 20s. for his false claim, for he has attempted a fraud 
tending to disherison. 


Cap. 87.— De decasu. (Terre voide le meir et les baillifs prendront.)* 
BI per cas xx. anz ou xl. aprés vient un heir, soit il homme ou 
femme, e chalange l'eritage avantdist, e l'enqueste die q’il est droit 
heir, il recovera son heritage. E se il soit herbergié, il ne paiera 
fors le chief rente de tant com il ad est[6] en leur mayns. 


Of land returning no rent.—The mayor and bailiffs shall take the 
vacant land,’ and if perchance twenty or forty years after an heir 


! Omitted in Waterford MS. ? MS. la. 
. ° Not in either MS., but the mean- * The subjeet of escheat will be 
ing seems to require something to that treated in Vol. II. 
effect. 5 F'or which no heir can bo found. 
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comes, whether male or female, and claims the said inh 
and the inquest says that he is the right heir, he shall rec 
inheritance. And if it be built upon, he shall pay only the € 
for the time that it has been in their hands. 


Waterford, cap. 108.—De tenemenz doner. D'autre part si | 
ou femme promet! doner ove lour frere ou ove lour scure 
heritage, e il ou ele entre en seysine par chele promesse, cele 
ne vaut riens, si il ne fust feffó par chartre ou par vive v 
veysyns. E si le tenant prent rente ou fee de cel feffem 
principal pust porter bref vers lui, come en noun de freche forc] 


Of giving tenements.—F urthermore, if a man or a woman prc 
to give [land] of his inheritance with a brother or a sister [in marri 
and he or she enters into seisin by this promise, this seisin is wort 
if he or she be not enfeoffed by charter or with the oral testimo 
neighbours. Andif the tenant takes rent or fee from such a feoffi 
the principal can bring a writ against him as in name of fresh fo 


Manchester, cap. 19.—1tem nullus potest aliquid recipere im 
villam nisi per visum prepositi. 


No one can receive any [land] within the town except by view 
ihe reeve. 


Montgomery, cap. 110.— De terris perquisitis infra burgum nostrum 
Item utimur de terris perquisitis infra burgum nostrum predietur 
sive sint feodi simplicis sive feodi firme, semper habeant pacifica: 
possessionem et seisinam in presencia ballivorum et testium. Ist 
consuetudo observata et usitata fuit in predieto burgo de Mountgomery 
per tempus eujus contrarii memoria hominum non existit. 


Of purchased lands within our borough.—lt is our custom con- 
cerning purchased lands within the borough, whether in fee simple ot 
fee farm, always to have peaceful possession and seisin in the presence 
of the bailiffs and witnesses. This custom was used and observed in 
the borough of Montgomery from the time whereof the memory o 
man runneth not to the contrary. 


Hereford, cap. 58.—Et si aliquis forincecus acquesierit aliquod 
tenementum inter nos, nichil dabit pro ingressu habendo in eodem 
nisi tantummodo ballivo nostro de curialitate sua, pro ? ejus presencia 
et pro seisina testificanda xii. d. (etc.) 


1 So the Dublin version. Waterford auditum quod aliquis frater concesserit 
MS. permet . — fratri suo terram ad uxorem dotandam.’ 
z Cf. Bracton, N. B. No. 972 : : In- 3 MS. et. 
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And if any foreigner acquire any tenement among us, he shall 
give nothing for having entrance to the same but only 12d. to our 
bailiff of his courtesy, for his presence, and for witnessing the seisin. 


'ettenhall, cap. 29.—If any man be lawfully seazed in full court of 
tenement for wright (sic)' one day and one night, he shall never 
cluded nor expullsed but by the king’s writ and [king’s] tenants 
he judgment of the king’s tenants. 


Tenant’s Claim to Reasonable Expenses. 


Kilkenny Charter II. cap. 1.—Noveritis nos concessisse burgensibus 
stris de Kilkenny quod in pace habeant et teneant quiequid de bur- 
giis seu terris per tradicionem ballivorum nostrorum seu per 


tenuerint per unum annum integrum. Et sialiquis? post dictum 
rminum voluerit reclamare de hujusmodi terris aut burgagiis habitis 
| possessis ut predictum est, et petens poterit monstrare racionabiliter 
t suffieienter se habere magis jus inde quam ille qui tenet, tunc 
atisfaciat tenenti de racionabilibus expensis suis quas * imposuerit in 
"hujusmodi terris aut burgagiis, e& habeat id quod juste reclamaverit. 
| Nolumus tamen quod pro hae concessione nostra aliqua mulier raciona- 
—-bilem dotem suam ipsam contingentem de hujusmodi terris aut 
| burgagiis amittat. 

| 






Know that we have granted to our burgesses of Kilkenny that they 
may have and hold whatever they have had and held for a whole 
year in burgages or lands, by the livery of our bailiffs, or by purchase, 
or in any other just way without any challenge. And if any one after 
the said term would claim aught of such lands or burgages, had and 
held as aforesaid, and the demandant can show reasonably and 
sufficiently that he .has a better right thereto than he who holds, 
then he must satisfy the tenant of his reasonable expenses spent on 
such lands or burgages, and have what he justly claims. We will 
not, however, that by reason of this our grant any woman shall lose her 
reasonable dower due to her from such lands or burgages. 


! As his right. ? MS. quid. 3 MS. quos. 


ipeionem, sive aliquo justo modo sine alicujus reclamacione, habuerint 


Uncertain 
date. 


1223. 


12th 


century. 


1220 
(about). 


1270 


(about). 


14th 


century. 
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Communal Rules for Compulsory Building and the Upkeey 
Tenements. 


Preston, cap. 6—Item cum autem burgensis burgagium 
receperit et vacuum fuerit, pretor [p]recipiet eum quod burg: 
suum infra xl. dies edificiet super forisfacturam ; si autem non 
caverit, in misericordia erit de xii. denariis. 4 

When a burgess receives his burgage plot, if it is not built 
the reeve shall order him to build on his burgage within forty day 
pain of forfeiture ; if he does not build he shall be amerced 12d 


Haverfordwest III. $ 1.— Preterea concessimus eisdem quod de ce 
nulli audiantursuper peticionem aliquorum burgagiorum in villa Ha 
ford qui ad summonicionem nostram non comparuerint ad burgagi: 
reedificanda et ad respondendum de areragia nobis inde contingentil 

Further we have granted to them that no one shall be listened. 
who asks for a burgage in the town of Haverford, if he has 1 


appeared at our summons to rebuild his burgage, and to answer 
us for the arrears belonging to us therefrom. 


Leges Quatuor Burgorum, cap. 27.—De novo burgense kirset 
habente. Quicunque fuerit novus burgensis factus de terra vasta € 
nullam terram habuerit hospitatam, in primo anno potest haber 
kirseth ! et post unum annum hospitabit terram suam. Gi postea fuerit 
vastata per ignem vel per guerram et aliam terram habuerit hospi- 
tatam, potest illam dimittere inhospitatam, donee fuerit aysiatus 
reedificare eam, salva tamen firma per omnia. 


Of a new burgess having exemption.—1f a man has been made 

a new burgess by a grant of land unbuilt on, and has noland that has 

been built upon, he shall have exemption during the first year, and 

after a year he must build on his land. If afterwards it is wasted by 

fire or war and he has other land built upon, he can leave the waste 

land unbuilt on until he can conveniently rebuild, saving the [king’s] 
farm in all things.? 


Kilkenny, cap. 38.—Item clamant quia diversi burgenses ville pre- 
dicte qui manent extra villam habent diversa tenementa vacua in villa 
predieta, et illa nolunt reparare nec edificare, quod dicti superior et 
communitas habeant potestatem in dictos burgenses distringere per 


! Old Norse kyrrseta, sitting in 2 Each burgage, whether inhabited 
peace. or not, must pay the king's rent. 
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ines terras et redditus infra metas Kilkennie, et illas districtiones 
tinere quousque voluerit vel voluerint invenire securitatem ad tene- 
nta predicta reparanda [et] edificanda bene et competenter. 

They claim that whereas many burgesses of the town who dwell 
outside the town have various empty tenements in the town, and will 
not repair them or build, the said sovereign and community shall 
have power to distrain the said burgesses by all their lands and rents 
within the limits of Kilkenny, and to keep those distresses until they 
will find security to repair the said tenements and build them well 
and properly. 


London.'—Item q’ount tenements deinz la dite citee ne serrount 
mys soefferts de stripper ne waster lour tenements demesne, ne lez 
abatre en deformacioun ne emblemishment de la citee, sinon pur 
lez amender ou redresser. Et si ascun le face ou comence a faire, il 
serra resst[r]eint par lez maire et aldermans et punyes pur le trespas 
solone le custome de la citee. 

Item si paries, pentices, ou autre tenements qiconqes deinz la dite 
citee, estendants vers lez hautes rewes, soient si veillez et si febles 
qe lez gentes parmy passants se dowtent pur peril de sodeyne 
rewynne, adonqes aprés ceo qe tesmoigné soit as maire et alder- 
mans par lez masounz et carpenters jurrez a le dite citee, ou trové 
soit en wardemote qe le perill est tiel, adonqes mesmes lez maire et 
aldermans ferrount garnir la partie a qi lez tenements sount a mesmez 
les tenements, de lez amender et redresser si hastyment come bone- 
ment purra. Et si aprés tiel garnisement lez ditz tenements ne 
soient my amendez, ne commencez d'estre amender, deinz xl. jours 
aprés, adonqs serrount lez dits tenements amendez et redressez au 
costages de mesme la partiez. Et lez ditz demurrount en mayns de 
la dite eitee tanque lez costages ent fait soient pleynement levez, si le 
possessours dez ditz tenements n'[a]ient autres bienz et chateux deinz 
la citee. 


They who have tenements in the city are not allowed to strip or 
waste their own tenements or to pull them down to the deformation 
or blemishment of the city, unless it be with the object of repairing 
and rebuilding them. And if any one does so, or sets out to do so, 
he shall be restrained by the mayor and aldermen and punished 
for the trespass, according to the custom of the city. 

If party-walls, pent-houses, or other tenements whatsoever within 
the said city extending towards the high streets, are so old and weak 
that people passing by are afraid of their sudden collapse, after 


! Ricart’s Kalendar, p. 100. 


1419. 


1486. 
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this has been certified to the mayor and aldermen by the s 
masons and carpenters of the city, or if the wardmoot declare 
risk, then the mayor and aldermen shall cause the parties to: s 
the tenements belong to be warned to repair and restore ther 
quickly as they well ean. And if after such warning the sail te 
ments are not repaired, nor the repair begun, within forty da; 
then the said tenements shall be repaired and rebuilt at the cost 
the parties. And the said tenements shall remain in the city’s E 
until the costs thereby occasioned have been fully levied, if i 
possessors of the said tenements have no other goods and chat 
within the city. 


Hereford, cap. 73.—Tenementa ruinosa infra tres dies corrigen 
sunt vel prosternenda. Item utimur quod si aliquis concivium 
trorum habeat aliquod tenementum in vico alto civitatis adjacens vel 
ultra partem strate pendens et sit ruinosum, ita quod periculum nobis 
vel pueris nostris vel aliis civitatem ingredientibus, et maxime Hh. 
dominus rex vel sui per vicum illum transire contigerit, vel fuerit ir 
tali loco ubi communis accessus sit, in tali casu ballivus noster capi 
talis premunire faciet talibus talia tenementa habentibus ut ea 
infra tres dies corrigant ad statum securiorem, et nisi ita faciant, 
dentur eis alie tres dies ex parte domini regis et communitatis, et nisi 
tune faciant, ballivus noster capitalis, accepto secum posse civitatis Sl - 
necesse fuerit, ad tale tenementum accedat, et in presencia sua sump- 
tibus illius cujus interest prosternatur, vel sumptibus communitatis si 
necesse fuerit. Et si aliquis ballivum in hoc casu impediat, fiat de eo 
sicut de perjuro et inobediente.! 


Ruinous tenements must be repaired in three days, or they wall 
be destroyed.—It is our wont that if any of our fellow-citizens has a 
tenement adjoining the high street of the city or overhanging it, and 
it is ruinous, so as to be perilous to us or our children or others 
entering the city, and especially if the lord king or his officers shall 
happen to pass through that street, or if it is in some place of common 
resort, in such case our chief bailiff shall give warning to those who 
have such tenements that they put them in a state of security within 
three days, and if they do not do so, they shall have another three 
days’ warning on behalf of the king and community, and if they still 
do not do so, our chief bailiff, taking with him the city posse if need 
be, shall come to the said tenement, and in their presence, at the 
expense of the party concerned, or at the expense of the community 
if need be, it shall be cast down. And if any one hinders the bailiff 
in such case, he shall be treated as one perjured and disobedient. 


! This chapter is not in the Montgomery MS. 
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Tenant's Waste. 


i 
Northampton II. cap. 39?— De hiis qui feoffati sunt et feoffamenta 
q injuste destruere volunt. Cum aliquis feoffatus fuerit et edificia 
fata sibi devastare vel destruere proposuerit, et capitalis dominus 
ud perceperit, veniat ballivis et illud eis exponat quod tenens tene- 
entum suum proponit destruere et devastare, ballivi statim [ibunt 
| tenementum et]? quiequid invenerint, vel fuerit meremium vel 
iquid aliud edificatum,* attachient. 

Et si quid a retro fuerit capitali domino ejusdem feodi de annuo 
'edditu suo vel de aliis serviciis racionabiliter debitis, et testimonio 
r obatis, ballivi liberent illud attachiamentum in feodo suo inventum 
eapitali domino nomine distriecionis. Et si aliquis [aliquid]? de 
tenemento illo emerit, et illud asportaverit,? ballivi illud attachiare 
faciant in quacumque manu illud inventum fuerit usque ad prima 
placita, et ibi per legale judieium a[d]judicetur eui illa empeio 
remanebit sive amittetur, et tam emptor quam venditor graviter 
puniatur. Et si tenens de arreragiis capitali domino satisfecerit [et] 
fidejussores bonos invenerit ad tenementum suum re[e ]dificandum ad? 
servicium suum inde salvandum, tune attachiamentum illud per tale 
plegiagium tenenti deliberetur. 


Of those who are enfeoffed and seek unjustly to destroy their 
feoffmenis.—lf any one is enfeoffed and intends to waste or destroy 
the buildings enfeoffed to him, and the chief lord perceives this, he 
shall eome to the bailiffs and explain to them that the tenant pro- 
poses to destroy or to waste his tenement, and the bailiffs at once 
shall go to the tenement and attach whatever they find, whether it be 
timber or anything timbered. 

And if any one is in arrears of his annual rent due to the chief 
lord of his fee, or of his other services lawfully due and proved by 
witness, the bailiffs shall deliver that attachment made on his fee to 
the chief lord in the name of distress. Andif any one should buy 
anything from that tenement and carry it away, the bailiffs shall 
cause it to be attached, in whosesoever hand it may be found, until 
the next pleas, and then by lawful judgment it shall be adjudged 
whether that purchase shall be kept or lost, and [if the sale be can- 


1 For waste of dower see Vol. II. 

? Cap. 54 of the French and English 
versions. 

3 Some such words appear to have 
been omitted. 


lorn ’ (lost). 

5 The French text is * E si l'achat por 
dreit seit anentie' (English version, 
‘And if the sale be right be forndon’), 
seit adunk ausi ben le vendur cum 


* Engl. transl. ‘ timbered.’ 

5 The English translation makes the 
rule apply to goods bought or carried 
away or ‘if the thyng shall be to hym 


l'achatur grefment amercié.’ 
1 MS. et. The French rendering is 
pur, the English for, 


1260 
(about). 


1291. 
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celled] both buyer and seller shall be severely punished. And if 
tenant makes satisfaction to the chief lord for his arrears and f 
good pledges to rebuild his tenement so as to salve his service ! 
therefrom, then the attachment shall be delivered to the tenant 
the said plevin. 


Ipswich, cap. 8—Item usé est en l'avauntdite vile qe ceux 
tenent tenements en meyme la vile a terme de vye ou des auns, 
femmes qe tenent en doware, ou en noun de fraunke baunke solo: 
usage de la vile, qe teux manere des tenaunts ne facent en teu 
tenements wast ne destruccioun, ne q'il ne les seoffrent poynt 
outraiousement descheyr, més q'il les susteygnent renablement en 
auxi bon estat com il les receurent, al eos de ceux as queux meyme les 
tenements aprés la mort des teux tenaunts deyvent revertir ou 
remeyndre. E si nul des teux manere tenaunts facent wast ou 
destruccioun en les tenements . . .? qe celuy a qi la reversioun ou le 
remeyndre de ceo appent, eyt aeccioun a demaunder meyme le tenem 
wasté en demeyne devaunt les baillifs dela dite vile de Gippewyz par 
gage e plegge solom ley e usage de meyme la vile auxi bien com par bref.” 
E qele proscés de la pleynte seyt usee en teu manere . . . somuns a 
meyme le lu wasté par deux fraunkes hommes de la vile . . . trey 
feze somuns . . . adunkes preygnent les baillifs oveske eux au meyns 
un ou deux des corouners de la vile e ayllunt a mesme le lu wastee, e 
par serement de xii. bons e leaus hommes jurez facent il taxer le wast. 

..Eaprés...seytceluy qe le wast aura fait, garny par deux fraunks 
hommes . . . deestre a certeyn jours devaunt les ditz baillifs, ne mye a 
respoundre dil wast, més a trover surté si il veoile . . . de redrescer 
. . . le lu wastee . . . nule essoygne allowé. . . . Mès s'il ne veygne 


 poy[n]t . . . le demaundaunt recovre seysine . .. e ses ^ damages  - 


taxé ? (ete.) 


It is the custom in the said town that those who hold tenements 
in the said town for term of life or years, and women who hold in 
dower or in the name of freebench according to the custom of the town, 
these and suchlike tenants shall not make any waste or destruction 
in such tenements nor suffer them to fall into outrageous disrepair, 
but must maintain them reasonably in as good condition as that in 
which they received them, to the use of those to whom the said tene- 


1 Or rather rent, as in the French 4 MS. ces. 
and English versions. 5 Not the triple damages of the 

? The chapter is lengthy and ean be Statute of Gloucester, cap. 5. See also 
read in its entirety in the Black Book | London Liber Albus, p. 186, on the 
of the Admiralty, i. writ of waste (1419). 

3 Statute of Westminster II. 14. 
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ments shall revert or remain after the death of the tenants. And if 
any such tenants make waste or destruction in the tenements, he to 
whom the reversion or remainder belongs has an action to demand 
the tenement wasted in demesne before the bailiffs of Ipswich by gage 
and pledge according to the law and custom of the town as well as by 
a writ. And the process of the plea shall be this, summons by two 
freemen of the town at the place wasted, ... a third summons 
. . . then the bailiffs shall take with them at least one or two of the 
town coroners, and go to the said wasted place and by oath of twelve 
good and lawful sworn men they shall cause the waste to be taxed. 
And afterwards he who has made the waste shall be warned by two 
free men to appear on a certain day before the said bailiffs, not to 
answer for the waste, but to find surety, if he likes, to restore the waste 
. no essoin is allowed. . . . But if he does not come, the 
demandant shall recover seisin and his damages are taxed. 


Waterford, cap. 15—De chose baillé a ferme. D'autre part si 
homme ou femme prent maison ou courtelage ou gardyn edefié de 
arbres, a terme des ans, e le dist fermer despoille la maison ou le 
. eourtelage ou le gardyn edifié des arbres, sans le coungé de chelui 
qi la cose lui bailla, qi q'il soit, perde sa ferme sans nul contredist, 
si l'em ne lui souffre plus avant tenir pour amender les avantditz 
meson, courtelage et gardin. 


Of land let to farm.—V'urthermore, if a man or woman takes a 
house or curtilage or garden timbered with trees for a term of years, 
and the said farmer despoils the house or the curtilage or the garden 
timbered with trees, without the leave of him who let the land, who- 
ever he is, he shall lose his farm without any denial, unless he 
be allowed to continue to hold in order to repair the said house, 
curtilage, and garden. 


Kilkenny. Rothe’s Register, f. 47 a—Item ordinatum est insuper 
quod omnes et singuli tenementa habentes infra villam predictam 
que de redditu aliquo domino onerentur, quod lieet hujusmodi tene- 
menta vasta jaceant, ita quod nihil inde percipi potest, quod nihilo- 
minus possessores hujusmodi tenementorum distringantur in aliis 
tenementis suis ubi districciones invenire contigerint in eadem villa 
si que habeant, pro tanto redditu de quo hujusmodi tenementa vasta 
onerentur, etc. 





It is further ordained concerning all having tenements within the 
said town which are charged with rent to any lord, although such 
tenements lie waste so that nothing can be got therefrom, that 
nevertheless the possessors of such tenements shall be distrained in 
their other tenements where distresses can be found in the said town, 


1300 
(about). 


1372. 


1419. 


15th 


century. 


15th 


century. 


1461-83. 
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if they have any, for as much rent as such waste tenements a 
charged with. 


London.'—L’ou reversiouns ou rent soient devisez, . . . ceux en r 
versioun poient suyer brief de wast a lour voluntee . . . et poeni 
pleder par mesmes les enrollements si meistir soit, coment qil 
n'eient my lez ditz testaments en poigne. 


Where reversions or renis are devised, the reversioners can su 
a writ of waste at their will, and plead by the enrolments? if need be, 
although they have not the said wills in their possession. 


Dover, cap. 17.—Also they cleyme that yf any rent be goyng [out] 
of any tenement within the fraunchyse, and he that is tenaunte of 
the tenements be abowte to do strepe or wast, he that the rent is 
dewe unto may come into the courte afore the mayre and baylly and 
shewe how the wast shoulde be to his disenherytaunce. And if it 
may be proved that the grounde of the same tenements be not 
sufficient for the rent, in case that wast were made, than uppon that 
the mayre and the baily shall defende? the tenaunte of the tene- 
ments that he doo no wast ne stripement in no wyse. 


Winchelsea, cap. 35.— De vastando. Item si aliquis vir vel mulier 
tenuerit aliquod masuagium infra dictam villam ad totam vitam suam, 
et revercio inde pertinet alteri, et aliquo modo mesuagium illud 
vastaverit seu vastare presumit (sic),* major et jurati ad prosecucionem 
illius cui reversio pertinet cogendum (sic) ? prefatum tenentem quod 
illud racionabiliter reparabit, et sustentabit, dum tamen sufficiens fuerit. 
Kt si non fuerit sufficiens, tunc ratam facultas (sic) constat per con- 
sideracionem majoris et juratorum quid sit super hoc racionabiliter 
faciendum. Et in casu quo non velit omittet omnino mesuagium 
predictum, ete. 


The next entry is an English rendering. 


Hastings, cap. 41.—1f any person holde landes or tenements within 
the franchise, of the whiche the reversion is to another person 
perteynyng, and he that so holdethe [for] terme of lif, makyth strepe 
or waste,’ the bayle and jurates at the sute of hym that claymeth 
the reversion shall compelle hym that so holdethe to repayre and 
sufficiently manteyne if he be sufficient ; and if he be not sufficient, 


1 Ricart’s Kalendar, p. 98. 4 For vastari permiserit. 
2 The record of wills kept by the city * Perhaps for cogent. 
court. $ MS. with. 


t 
3 defende = forbid. 1 MS. a waste. 
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then, after the sufficiens of his facultie, it ought to be repayred, by 


tenaunt wyll not, he ought to forgo the sayd tenement.} 


Hereford, cap. 60.—Et si aliquis forincecus acquisierit aliquod tene- 
mentum inter nos per viam legati? ad terminum vite sue tantum, 
et tenementum illud cadere permittat, vel impotens sit [ita] quod 
tenementum suum reedificare non poterit, vel tenementum tale 
alienaverit, in his casibus et consimilibus per ballivum nostrum 
capitalem convocatis sibi xii. pronuncietur eis primo, secundo et tercio 
ut tenementa talia corrigata (scc) sint infra certum diem ad voluntatem 
ballivi et predictorum ad hoe vocatorum. Et si corrigere vel reedifi- 
care noluerit, detur eis quibus spectat reversio tenementorum illorum 
licentia [intrandi et custodienda ea imperpetuum]? secundum com- 
munem legem domini regis. 


And if any foreigner acquires any tenement among us by way 
of legacy for the term of his life only, and allows that tenement to 
fall down, oris so poor that he cannot rebuild it, or if he alienates such 
tenement, in such and the like cases it shall be ordered by our chief 
bailiff (having assembled twelve men) once, twice, and a third time, 
that such tenements be repaired by a certain day at the will of the 
bailiff and the said men called for this purpose. And if he will not 
repair or rebuild, leave to enter and to keep the same for ever shall 
be given to those to whom the reversion of those tenements belongs, 

. according to the common law of the king. 


Kilkenny. Rothe’s Register, f. 99 a—It is enacted . . . that every 
widdowe which holds dowery within the same towne or fraunches, 
if any misfortune come to any messuage or particle of the same 
dowery, if the said widdowe will not repaire the messuages or particles 
aforseid, that the lord of the same lands shall have the said particle 
or particles which is not repaired fre unto himselfe. 


Waste pendente lite. 
Ipswich, cap. 46.—Item cum play seyt mu devaunt les baillifs de 
lavauntdite vyle par brefe le rey des tenementz en meyme la vyle, 


1 Similarly Rye, eap. 47; Fordwieh, injury of the community, in which caso 
cap. 79; Lincoln, cap. 49; Hythe, eap. 12 there is power of arrest. 


(i& is only partially legible), and also * Montgomery adds also ‘ by gift.’ 
Romney, Lyon's cap. 16 (the MS. has ° So Montgomery.  Hercetord MS. 
not the statutory threefold damages for has ad perpetrandum. 

waste, given in Lyon's version). In * Dy a writ of waste. 


cap. 17 is a clause on waste done to the 


the consyderacioun of the bayle and jurates resonablye; and if the 


1486. 


1524, 


1291. 


1465. 
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meyntenaunt facent les baillifs, aprés ceo qe le brefe serra attamé 
devaunt eux, defendre au tenaunt sour qi le bref vyent q'il ne face 
wast, destruccioun ne estrep en le tenement demaundé pendaunt le 
play. E si le tenaunt le face countre le defens les baillifs, e le 
demandaunt receovre le tenement aprés, ly seyent ses damages 
agardez en duble ver cely qe le wast en meyme le tenement countre 
le defens des baillifs aura fait, solom ceo qe les damages serrunt taxez 
par xii. hommes jurez, e seyt le tenaunt qe tel wast, destruccioun, 
ou estrep aura feet, grevousment amercyé pur meyme le trespas.' 


When a plea is moved before the bailiffs of the said town by royal 
writ concerning tenements in the said town, the bailiffs, after the 
writ has been broached before them, shall cause the tenant against 
whom the writ runs to be forbidden to do waste or destruction or 
estrepement in the tenement demanded, pending the plea. And 
if the tenant does waste contrary to the bailiffs’ order, and the 
demandant recovers the tenement, he shall be awarded double 
damages against him who has made the waste, so that the damages 
shall be taxed by twelve sworn men, and the tenant who makes such 
waste, destruction, or estrepement shall be grievously amerced for 
the said trespass. 


Godmanchester, cap. 45.—1tem quod non licebit alicui persone de 
aliquibus terris, vel tenementis, pratis, pascuis seu pasturis per 
ipsum vel testatorem seu per assignatorem ? suum infra libertatem 
vendituris, ingressum pro defectu solucionis facere in dictam terram, 
nisi primus petierit ^ pacem inde in euriam dicte libertatis, et quod 
tune expellent de ingressu inde habendo prout curia consideraverit ; 
et si quis in contrarium ierit, [perdat|? predicta terra[s]; tenementa, 
prata, pascua, et pastura sie ingressa. Et si [evenerit]? quod pax 
petita in dieta curia, et ipse vel ipsi qui pacem petierint timent 
ipsum seu ipsos versus quem seu quos predictam pacem” pet[1]erit sic 
facere wastum in predictis tenementis, terris, pratis, pascuis? seu 
pasturis, et petierit quod non amoveat seu moveant aliqua cressencia 
ibidem quousque term[injatum sit ibidem in plena curia sieut? 
concessum fuerit per curiam, et predictus defendens seu defendentes 
[moniti]? inde per officiarios curie, et in contrarium fecerint 
sine licencia ballivorum, eum hoe quod sufficientem securitatem 


! Of. the Statute of Gloucester, cap. 5 Omitted in MS. 
13, on waste pendente lite in the boroughs. € Tllegible. 
Co. 2 Inst. 327-8. * MS. predicta paz. 
? MS. terre. 8 MS. paz. 
3 MS. assignatum.  -. ? MS. sibi ? 


* MS. petierint. 19 Illegible. 
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eceperint de vero valore predictorum cressencium et amplius, quod 
mc perdant terras et tenementa, pascua et pasturas sic petita, et 
nichilominus faciant finem pro eorum contemptu secundum discres- 
sionem dietorum ballivorum et juratorum ‘si inde fuerint convicti: 
Proviso quod dieti ballivi sint indifferentes et festinantes facere 
justiciam. Et quod p[acacio] a retro tempore peticionis pacis predicte 
terre! per eum versus quem pax petita sit, solvatur ballivis pro 
tempore existentibus adversum dietam communitatem.? 


It shall not be lawful for any person to make entry for default 
of payment into any lands, tenements, meadows, pastures or feeding- 
grounds within the liberty that shall have been sold by himself or 
his testator or assignor, unless he first in the court of the said 
liberty prays peace in the matter of having such an entry and in the 
expelling [of the other party], in such wise as the court shall award. 
And if any one contravenes this, he shall lose the said lands (etc.) thus 
entered. And if itchance that peace be craved in the said court, and 
he or they who craved peace fear that he or they against whom the 
said peace was asked would make waste in the said tenements (etc.), 
and ask that nothing growing there be moved until the matter be 
settled in full court, and as the court shall award, and the said 
defendant be warned thereof by the officers of the court, and if they 
contravene this without leave of the bailiffs, when they have received 
sufficient security of the true value of the said crops and more, then 
they shall lose the lands and tenements (etc.) thus claimed, and 
nevertheless make fine for their contempt, according to the discretion 
of the said bailiffs and jurats if they be convicted thereof; provided 
that the said bailiffs are impartial and speedy in doing justice. 
And that payment for the time previous to the said craving of peace 
in the said land shall be paid by him against whom the peace is 
claimed, to the bailiffs for the time being, on behalf of the community. 


Eloigning Goods before the View. 


Waterford, cap. 22.—[De]* vasto pendente [p]lacito. | D'autre part 
si homme ou femme soit empledé de terre e il se doute de perdre la 
terre, il puet enporter si rien soit sor la terre herbergé avant qe la 
veuwe soit faite [et non pas aprés la vewe fet ].* 

Of waste pending a plea.—YV'urthermore if a man or woman is 


impleaded of land, and he fears to lose the land, he may carry off 
anything that is on the land before the view is made, but not after. 


! MS. adds sic predict. obscure, and the translation is specula- 
2 Owing to the badness of the Latin, tive. > 
the meaning of this extract is very 3 Caught in binding. 


4 In the Dublin version. 


1300 
(about). 


1300 


(about). 


1190 


(about). 


1461 


(about). 


1270 


(about). 


— positam, potest eam acquietare quando voluerit nisi fuerit ad certum 
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Alienating Land pendente lite.' 
















Waterford, eap. 93.—'l'emementz aloignés. D'autre part si 
homme porte bref vers un autre, e le defendant voeut aloigner la 
il poet feffer [un autre avant ceo que le bref seit entré. E celu; 
est feffé puet feffre]? un autre, e issint de un a un autre, desqe at 
qe la tere soit esloigné du primer demandant, més si un homme | 
un autre aprés le bref entré, le feffement ne vaut rien. 


Of tenements alienated.—F urthermore, if a man brings a v 
against any one and the defendant seeks to alienate the land, he 
enfeoff another before the writ has been entered. And he who 
been enfeoffed can enfeoff another, and so from hand to hand 1 
the land is lost completely to the original demandant; but if a n 
enfeoffs another after the writ has been entered, the feoffment 
worthless. 


Gage of Land. 


Northampton I. cap. 23.— De invadiatoribus terrarum. Provisum est 
quod nullus possit terram invadiare alicui ad longum terminum vel ac 
brevem, nisi invadiator et ille qui eapit invadiamentum jurent? quod 
hoc non faciunt ad defraudandum jura dominorum vel parentum. 

Northampton III. cap. 14.4 [And if 5 hit so be that the awarde therof 
ne ben not asked in pleyne courte withinne the first fowre plees after 
the thyng be leide to wedde or too terme be leved and in pleyne courte 
shewed. | 

Of gagors of land.—1t is provided that no one can gage land to 
any one for a long term or a short unless the gagor and he who took 


the gage will swear that they do not do this to defraud the lords or 
the kin of their rights. 


Leges Quatuor Burgorum, cap. 79.— De terra in vadio posita infra 
burgum. Siquis habuerit [aliquam rem aut]? terram in vadimonio 


terminum impignorata. Et cum perventum fuerit ad terminum, 
offeratur ei vadimonium suum per tres dies placiti. Et si noluerit 
eam acquietare, vendatur et sumat creditor pecuniam suam. Et si 
quid residuum fuerit, detur ei eujus vadimonium fuerit. 


! See above, p. 184, on the alienation * The English version adds this 
of land when a personal plea is pending. further stipulation. 

? In the Dublin version. 5 If = unless. 

3 The English version, cap. 14, adds € Added in the Ayr MS. 


‘in pleen pleez.' 
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Of land put in gage within the borough.—lIf any one has any land 
or goods in gage, he. can redeem them when he will, unless they 
are pawned for a fixed term. And when the term has come, what 
he has gaged shall be offered to him on three successive court days. 
And if he will not redeem it, it shall be sold and the creditor shall 
keep his money. And if there be any residue, it shall be given to 
him whose gage it was. 


Montgomery, cap. 125.— De terris inpignoratis qualiter acquietari 
debent. ltem ordinatum est et statutum quod quieumque habet terras 
et tenementa in morgagio et vult ea acquitare, compareat in curia 
ibidem tenenda in festo S. Michafe]lis Archangeli ballivis ibidem 
personaliter sedentibus et altera parte qui (sic) illas tenet in morgagio 
eciam presente. Et ambabus partibus comparentibus ballivi petant 
an tota pecunia sit parata. Et ex altera parte an carte sint parate. 
Et si partes sint parate tam cum pecunia quam cartis, tunc per ballivos 
hiberabitur unicuique quod suum est. Et in casu quod pars volens 
terras aequietare compareat, altera parte absente, tune offerat ballivis 
pecunias quas habet paratas. Et ballivi eas recipient et in manibus 


Ita quod magna curia teneatur citra festum Omnium Sanctorum. 


quod suum est per ballivos secundum vim, formam, et effectum cartarum 

inter eos inde confectarum. Et si in magna curia, ut predictum est, 
ille qui tenet terras in morgagio compareat et tota pecunia non sit 
plenarie soluta, tunc gaudeat sua possessione et tenura usque ad 
festum S. Michaelis Archangeli ex tune proximo sequens et ulterius de 
festo ad festum secundum tenorem cartarum si, ut premittitur, in 
solucione deficiat. 


How mortgaged lands are to be redeemed.—lt is ordered that 
whoever has lands and tenements in mortgage and wishes to redeem 
them shall appear in the court to be held there at Michaelmas, the 
bailiffs sitting there in person, and the party who holds the lands in 
mortgage also being present; and both parties having appeared, the 
bailiffs shall ask if all the money is ready on the one side and the 
deeds on the other. And if the parties are ready both with the 
money and the deeds, then the bailiffs shall deliver to each what is 
his. And if the party wishing to redeem the lands appears in the 
absence of the other, he may offer to the bailiffs the money which he 
has ready. And the bailiffs shall take it and keep it until the next 
great court to be held there, provided the great court is held before 
All Saints day. Andif both parties appear at that court, then the 


1 Not in the Hereford MS. 
VOL. I. ` U 


1486. 


‘suis eustodient usque ad magnam curiam proximam ibidem tenendam. ' 


Et si in illa curia utraque pars compareat, tune unicuique liberabitur . 


12th 


century. 


1240 
(about). 


1270 
(about). 
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bailiffs shall deliver to each what is his, according to the force, f 
and effect of the deeds made between them. And if he who I 
the land n mortgage appears at the great court as aforesaid, a 
the money is not fully paid, then he may enjoy possession and t 
till the next Michaelmas, and so from feast to feast according to 
tenor of the deeds, if, as is aforesaid, default is made in payment. 


“LANDLORD AND TENANT. = 
RENT ARREAR. 


Extra-judicial Distress for Rent.' 


London. Add. MS. IV. $1.—Kikunkes ad sa terre en Lundres e term: 
passe de sa cense rendre, il poet par la lei de Lundres prendre nam ei 
son fie e leissier le par plege. E si nul seignurage ne velt le nan 
prendre e il s'en plaigne al vescunte, si deit le veseunte faire nam 
prendre cum en la socne le rei, e laissier [le] par plege. 

If a man has [let] his land in London, and the term passes for 
rent-paying, he may by the law of London take distress in his fee 
and [must] release the distress upon pledge. And if any lord will not 
[let] him take distress, and he [the lessor] makes complaint to the 
sheriff, then the sheriff must take distress, as in the king’s soke, and 
release the distress upon pledge. 


Bristol L, cap. 21—Et quod burgenses? et eorum ballivi possunt * 
distringere tenentes suos pro redditibus et arriragiis reddituum tam 
per bona tenencium quam per bona burgensium sive extraneorum 
inventa in ipsis tenementis. 


And the burgesses and their bailiffs can distrain their tenants for 
rent and arrears of rent, both by the goods of the tenants and by the 
goods of burgesses or of strangers found in the tenements. 


Leges Quatuor Burgorum, cap. 53.—Si firmarius tuus non reddiderit 
tibi firmam tuam ad terminum statutum, bene licebit tibi capere 
namum suum in terra tua infra domum tuam sine licencia prepositi. 


If your tenant does not pay you his rent at the term fixed, you 
may distrain him in your land and in your house without the reeve's 


leave. 
1 See also under * Waste ’ Northamp- 2 Cf. Leges Hen. 51 § 3, and Lieber- 
ton II. cap. 39, and Godmanchester, mann’s note. 
cap. 45, above, pp. 281, 286. 3 MS. burgensit. 


t MS. possint, 
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swich, cap. 54, $2.—Ensement usé est en la dite vyle, qe nul 
yn destreygne soun tenaunt en meyme la vyle pur rente arrere 
tz baillife de la vyle, e ceo par resoun qe le baillife ne doyt pas 
rir qe la destresce seyt nule part mys forkes in lu dedenz la vyle, 
les baillifs dela vyle pussent en due manere fere la delivraunce 
' gage e plegge, si mester seyt, solom ley e resoun. Més ceux qe 
t burgeys de la vyle denzeynz lottauntz e escottauntz bien lour 
j| a destreyndre lour tenauntz en la dyte vyle pur! lour rente 
'ere, quel houre qe bel lour seyt, tut sauntz baillife, pur ceo qe s'il 
ayssent les destresees ayllours qe fere ne dussent, il sunt plus 
streygnables e plus justisables a les baillifs de la vyle qe ne sunt 
3 foreyns. 

Further, it is the custom in the town that no foreigner may 
distrain his tenant in the said town for rent arrear without the 
bailiff of the town, and this because the bailiff ought not to allow the 
distress to be put anywhere except within the town, where the bailiffs 
of the town can make deliverance of it in due manner by gage and 
pledge, if need be, as law and reason require. But those who are 
burgesses of the town, denizens, lotting and scotting, may distrain 
their tenants in the said town for their rent arrear at what time 
they like, and without the bailiff, because if they put the distresses 
where they ought not, they are more distrainable and more justiciable 
by the bailiffs of the town than foreigners are. 


Bury, cap. 19.—E ensement nous voloums et grantons qe si ascun 
ayt quiterente en la dite ville de Seint Esmon, e les tenauntz des terres 
et tenementz dont la rente est issaunt eit enclos le tenement, issynt 
‘il ne puit entre[r] a destreinde pur la dite rente, qe lyt a celuy qi 
deit la rente prendre destreyndre en le haut chimyn, ou quele part 
q'il troeusse les biens celuy qi la rente deyt en la dyte ville. 


| 


| 


| 


And further we will and grant that if any one has a quitrent in 
St. Edmundsbury, and the tenant of the lands and tenements from 
which the rent should come has enclosed the tenement so that the 
landlord cannot enter to distrain for the said rent, it is lawful for 
him who has the right to the rent to distrain in the high street or 
anywhere where he can find the goods of him who owes the rent in 
the said town. 


Torksey II. cap. 31.—Item dicunt quod nullus debet distringere ali- 
quem pro nullo redditu nisi tenementa tenentur de eo, et hoe post termi- 
num elapsum per unam quindenam. Et postea per ostia et fenestras 
si bene potest fiori, et postea per alia catalla in tenementis inventa. 


! Printed par. 
v 2 


1291. 


1327. 


1345 
(about), 


15th 


century. 


1190 


(about). 


: Et nullus potest nec habet potestatem distringere aliquem pro : 
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an[n]uo redditu, utrum faeit meneionem de destrictione in carta 
vel non, quia nullus potest honerare tenementa sua sine rege, 
sunt de corona. 


They say that no one ought to distrain any one for any rent u 
the tenements are held of him, and then a fortnight after the 
for payment has elapsed. And next he may distrain by doors 
windows if he can do so, and then by any chattels found in 
tenement. And no one may distrain for a rent (charge), whethe 
distraining clause be in his charter or not, because no one can chai 
(Torksey) tenements without concurrence of the king, because tl 
belong to the crown. 


Fordwich, cap. 80.—Ttem quilibet vir et mulier habens alique 
redditum infra eandem libertatem licite potest distringere in mesuag 
vel in terris de quibus idem redditus eidem pervenire debet, et he 
sine ministro aliquo si voluerit, dummodo redditus suus rediti 
retro fuerit. Sed non debet illam districtionem extra dictam libertaten 
ducere vel duci facere, et si contra hoc fecerit, debent major et jurat 
illum vel illam castigare et punire prout viderint faciendum, donec 
predictam districtionem returnaverit infra eandem libertatem ot 
satisfecerit majori et juratis pro transgressione. 


Every man and woman having any rent within the said liberty 
may distrain in the messuages or lands from which the said rent 
ought to come, and this without any officer, if they choose, provided 
that the said rent is in arrears. But the distress ought not to be 
taken, or caused to be taken, out of the said liberty. And if they 
contravene this, the mayor and jurats shall chastise and punish him 
or her at their discretion, until the said distress has been brought 
back into the said liberty, and they have made satisfaction to the 
mayor and jurats for the trespass. 


Judicial Distress if the Tenement be closed. 


Northampton I. cap. 13.2—De tenemento clauso. Quicumque habet 
tenementum clausum quod dominus feodi non potest intrare ad di- 
stringendum servieium tenementi sui, prepositi et ballivi debent ei 
facere ingressum in eodem feodo ad servicium suum habendum per 
antiquos exitus et introitus. 


! Also in Boys's Sandwich, p. 461. the English version, cap. 10, see below 
? For the more elaborate process of on rent withheld, p. 305. 
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Of a tenement closed.—1f any one has a tenement closed, so that 
the lord of the fee cannot enter to distrain for the service of his 
tenement, the reeves and bailiffs ought to cause him to have entry 
into the said fee by the old inlets and outlets, that he may have his 
Service. 










Leicester.'—Purveu est ausi ke si rente ou servise de terre ou de 
nement seit du au seignor de la vile ou a acun autre, e son fé li seit 
relos par mur ou par haye ou par mesun, ke le bailif ou le seignor 
e puisse entrer a son fé destreindre pur son servise ke arere est, bien 
ist al bailif ou al seignor fere sei entré, e mur ou pareie percer, si le 
snaunt ne li face entré, e partut destreindre desk'il eit son servise. 
[és ceo seit primes mustré en la curt de la vile e asent demandé. 
Hi puis le facent seurement si eus quident dreit aver, solum ceo ke de 
auncienté ad esté usé. 


It is provided also that if rent or service of land or of tenement 
be due to the lord of the town or to any other, and his fee be foreclosed 
to him by a wall or a hedge or a house, so that the bailiff or the lord 
cannot enter his fee to distrain for his service which is in arrears, 
it shall be lawful for the bailiff or the lord to make his entry and to 
pierce through wall or partition, if the tenant does not let him enter, 
and to distrain everywhere until he has his service. But this must 
first be shown in the court of the town and assent asked. And 
afterwards they may do it securely, if they think that they have right, 
according as of old has been used and accustomed. 


Romney, cap. 16, $ 3—And it is to wytte if there were a tenant 

holdyth of oure lorde by certayne service, and that the same tenant is 

-inelose, so that the lord may noght have resonable entre for to 
distreyne for hys rente other? service being behynde, it shalbe juget 
in the next hundred and deliveryd be the bayle for to distrayne, which 
entering shall be left opon for to distrayne whan it is nede. 


Other Rules on Landlord’s Distress. 


Romney, cap. 14.—Homme puet fere arest en sa mesoun. Item usó 
est qe chescun homme puet faire arest en sa mesoun pour sa rente ou 
ferme detenue et recever la destresse tank’il soit purpaiés, més il ne 
menera pas la destresse hors de la franchise ; et si il face, soit attaché 
al sute de partie et mys en prisoun tank’il avera fait gré a la commune, 
pour le t[r]espas fait vers la franchise, et celui a k'il ath trespacé. 


The next is an English rendering. 


+ Records of Leicester, i. p. 166. ? other = or. 


1277. 


1498, 


1352. 


1498. 


1498. 


1240 
(about), 


1190 
(about), 


- dehereditacionem heredis; et si faciat, amittat totum servicium quod 
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Romney, cap. 16, § 1.—Item it is used that every man may 
arest within his howse in the franches for hys rente witholde, 
witholde hys stresse unto it be full payde, butt he shall noght 
the seyde stresse owte of the franches. And if he do, areste hyr 
putt hym in prison unto that he hath made gre!!to the come 
the trespace done ayenst the franches and ayenst hym that he 
passed to. 


Cap. 16, § 2.—And also that the stresse be putt in non harr 
noisaunce of the hoyse,? that is for to sey that he shall not take 
doris ne wyndowys as longe as he may fynd other sufficient dis 
to the valew of the rente ande of the ferme withold. 

And in cas that he that is distreyned discleyme for to hold of hy 
ande upon that he proferr wedde and borowe, for to do that | 
asked, be the distresse delivered by him that toke it. Ande if 
forfett[or] profer wedde and borow in the manner aboveseyd [al 
the landlord] ne wyll noght accepte it, ne the forseyd distresse deliver 
the same distrasse be deliveryd be the bayleff as be wey of pleve 
unto the next hundred.? 


Places where Distress may be taken. 


Bristol I, cap. 20.— Et quod distrincciones fiant secundum consuetu- 
dinem ville de redditibus * et arriragiis tam in aulis quam in seldis et 
placiis vacuis. 

And that distresses may be made according to the custom of the 


town for rents and arrears as well in halls as in booths and waste 
places. 


On Neglect of the Power to distrain. 


Northampton I. cap. 24.—De hiis qut omittunt tenementa sua [dis- 
tringere]* ad fraudacionem tenencium,—ltem quod nullus dimittat 
feodum suum distringere, sive vacuum fuerit sive herbergatum, ad 


inde exigit nisi ex anno instanti. 


Concerning those who neglect to distrain their tenements [ for vent] 
to the defrauding of the tenants.-—That no one should fail to distrain 


! gre = satisfaction. 5 Omitted in MS. 

? hoyse = house. 6 The English version explains the 
? On replevin, seo further above, meaning. By deliberately allowing the 
137. rent to fallinto arrears without taking 
^ MS. redibus, steps to recover it, the landlord might 
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his fee, whether it be vacant or inhabited, to the disherison of the 
heir. And if he does so, he shall lose all the service which he could 
have exacted therefrom, except for the current year [in which he 
distrains]. 





Northampton III. cap. 15.—Purveide hit is allso that if no! man that 
may his fee distreynen for his rente that he is behynde of (whiche 
tenement is waste or herberged), and he for the dishherytyng of his 
tenaunt suffer the rente passen ovyr a yere and a daye or two yere-or 
ihre or moo that he it asketh not, lese he the servys of all thoo yerys, 
owtetake the laste yere in which yere he hath made the distresse for 
his rent, but if itso be that he beforne have monysshed his tenaunt to 
zelden to him hys rente, and that his tenaunt thereof toke day of 
hym and bi witnesse of gode men. 


Penalty for enclosing the Tenement. 


Ipswich, cap. 13?— Item si nul en la dite ville enclost ses tenementz, 
par quey qe les chefs seygnurs ou autres, ver les queux les tenementz 
seyent chargez, ne pount avenir a fere destresces pur lour rente 
arrere, eyent meyme les seygnurs ou autres . . . lour recovrir ver 
lour tenauntz devaunt les baillifs de la dite vile par pleynte de 
abatement, auxi com il aureyent par brefe de novele disseysine 
devaunt justices le roy, ceo est a saver, s'il attachent lour pleyntes 
ver lour tenauntz dedeynz les primers xl. jours aprés co qe lour rente 
lour serra nyee. E si lour rente aprés co q'il aurunt issi une feze 
destreyntz lour seyt autre feze nyee, ne il ne pount pur ceo destreyndre 
auxi com il soleyent, par quey qe pleynte seyt autre feze attaché ver 
teux tenauntz, seyent les damages taxez au double de co q'il furent 
taxez a la primere pleynte. E a taunt de feze com teles pleyntes 
seyent attachez pur l'enehesoun avauntdite, a taunt de feze seyent 
les damages dublez. 

If any one in the said town encloses his tenementis so that the 
chief lords or others to whom the tenements are charged cannot come 
to make distress for their rent arrear, the said lords (&c.) shall 
have their recovery against their tenants before the bailiffs of the said 


town by a writ of abatement, as they would have by a writ of 
novel disseisin before the king’s justices, that is if they attach their 


obtain seisin of the tenement. Soe the case in which the tenant replevies 

below, pp. 297 sqq. He must take steps the distress by gage and pledge before 

to recover his dues as they fall due. the bailiffs, or rescues or forestalls dis- 
1 no=any. tress, or (in one MS.) makes disclaimer 
? Cap. 15 applies the same rule to of services. 


1460 
(about). 


1291. 


1260 
(about). 
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pleas against their tenants within forty days after their rent ] 
been denied. And if their rent be again denied after they have m 
distraint once, and they cannot distrain for it in the accusto 
manner, so that a plea be attached again against such tenants, i 
damages shall be taxed at double what they were taxed for the fi 
complaint. And every time such pleas are attached for the s 
cause, the damages shall be doubled. 


Distraint by a Superior Lord for Service paid to a Mesne Lord. 


Northampton II. cap. 40..—Quicunque tenementum suum teneat de 
suo eapitali domino per debitum servicium et nominatum, et iden 
tenens servicium suum debitum suo capitali domino reddidit, et 
aliquis alius superior capitalis dominus tenementum illud distrixerit, 
et servicium inde exigerit, et tenens per districcionem ad placita 
venerit, et monstraverit quod debitum servicium suum solverit suo 
capitali domino, qui medius est inter ipsum et superiorem capitalem 
et distringentem, et ipse medius ipsum inde non acquietaverit, et 
consilium inde petat placitorum, per consilium curie? considerabitur 
quod vadat capitali domino suo medio, cui servicium suum debitum 
solvit, cum testimonio legalium hominum,? et ei supplicet admonendo 
quod ipsum acquietet versus capitalem dominum superiorem ipsum 
distringentem et gravantem. Et si ipse medius ipsum non acquieta- 
verit, reddat ad prima placita eum testimonio predictorum per quos 
fecit illam admonicionem, et petat auxilium a curia. Et per con- 
sideracionem curie ei dicetur quod prosequatur feodum * suum versus 
capitalem superiorem dominum ipsum distringentem, nec aliquid reddat 
suo capitali medio quousque a peticione alterius ipsum deliberaverit. 


When a man holds his tenement of his chief lord by a due and 
specified service and has paid his due service to his chief lord, and 
then another superior chief lord distrains that tenement demanding 
service thereof, and the tenant, brought by the distraint, comes to the 
pleas and shows that he has paid his due service to his chief lord who 
is mesne between him and the superior chief lord who distrains, and 
that the said mesne lord has not discharged him of the service, and 
the tenant craves counsel of the pleas, then by the counsel of the 
court it shall be awarded that the tenant shall go to the chief lord 


1 This is in the French version, cap. version has e demande de ceo agard e 
55, and in the fragment of the French eyde de la curt, adunk per conceil de la 
custumal in the Univ. Lib. MS. Dd. vii. curt (ete.).’ i i 


6, f. 84, and in the English version which ? The French has ‘e preine o li 
is taken from the French, cap. 55. prudes hommes e leus’ (Engl. leals). | 
? For concilium inde petat placi- 4 The French is the same, ‘ke il 


torum per consilium curie, the French pursue son fé. 


who is mesne, to whom he has paid his due service, with lawful men 
to act as witnesses, and he shall petition him, warning him that he 
ought to discharge his debt against the superior chief lord who is 
distraining and oppressing him. And if the said mesne lord will not 
discharge the debt, the tenant shall come back to the next pleas with 
his witnesses aforesaid, with whom he gave that warning, and crave 
aid of the court, And by the award of the court he shall be told 
that he shall achieve for his fee to the superior chief lord who 
distrained him, and pay nothing to his mesne chief lord until he has 
delivered him from the claim of the superior lord. 


Fine for Arrears of Rent and Landlord's Recovery of Seisin.’ 





Chester.’ —Qui ad terminum quod debebat gablum non reddebat 
x. solidis emendabat. 


He who did not pay his gafol at the term when it was due paid 
10s. as fine. 


Preston, cap. 11.—Pretor de curia colliget firmam domini regis ad 
li" terminos anni et ibit semel propter firmam, et alia vice si 
placuerit ei deponet hostium cujuslibet burgensis. Burgensis autem 


non potest hostium suum reponere donec reddiderit suum debitum, 


nisi pro voluntate pretoris. 


The bailiff of the court shall collect the king's ferm at four terms in 
the year, and shall go once for the ferm, and at the second time, if he 
chooses, he may east down the door of any burgess. And the burgess 


must not replace his door until he has paid his debt, except by the 


bailiff’s leave. 


London. Add. MS. IV. $ 11—Ore devez saveir que des terres gave- 
letes, dunt le landgable le rei est ariere, e n'est pas rendu en quaremme, 
ne en la serveille de pasche devant le soleil eseunsant, se le veskunte 
les sumunt al husteng, il deivent aver treis sumunses par jugement. 
fi se il ne se poent dereinner, la terre est gavelete. Si est le forfeit a 
soldre, e pursoldre, e cen soulz, u la terre. E se si avient ke le 
veseunte tant atende que jugement n'en seit fait u jugement ne seit 
respetie devant la feste seint Johan, par la lei de Lundres, ne deit 
puis? jugement aveir ne le plai de terre gavelete plaidier. 


Now you should know that of gavelet land, whereof the king'ss 
landgafolis in arrears, and is not paid in Lent or two days before 


1 Of. H. E. L. i. 888-5. The ‘stake- * D. B. i 468 b 
ment’ appears to be the equivalent of the * MS. pois. 
Germanie ‘ wiffatio.' 
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Easter! before sunset, if the sheriff summons [the defaulters] to tl 
husting, they ought to have three summonses by judgment. And 
they cannot deraign themselves, the land is gavelet. And so 1 
forfeiture is to be paid and paid again,? and 100s. or the land. A 
if it happen that the sheriff waits so long that judgment is neifl 
done nor respited before the feast of St. John,? then by the law of 
London he ought not after that to have judgment, nor plead the plea 
of gavelet land. 


E saciez que ceste lei unt tutes les socnes de la cité, ù l'um deit 
rendre * langable en quaremme, u en la serveile de pasche devant 
goleil escunsant. 


And know that this law have all the sokes of the city, where 
landgafol is to be paid in Lent, or two days before Easter before sunset. 





London. Liber Albus, p. 62.—Si quid inveniatur in feodo per quod 
distringi possit, distringatur pro arreragiis. Sin autem tenens ille 
implicetur de gaverleto per quoddam breve de servitiis et consuetu- 
dinibus,? ita quod si tenens cognoverit servicium, statim satisfaciat. 
Sin autem. negaverit servicium, petens nominabit sectam suam, scilicet 
duos testes, et abbreviabuntur et habebunt diem producendi eos ad 
proximum hustengum ; ad quem diem, si producat ipsos testes et per 
eos ostendatur ut de visu suo et auditu, quod ipse querens percepit 
redditum suum, tunc tenens ipse amittet feodum suum et querens 
recuperabit terram suam in dominico. Si autem primo concesserit 
servicium et arreragia, duplicabit arreragia et dabit vicecomiti de 
miserieordia centum solidos. Si autem non venerit in hustengum ad 
terciam summonicionem, feodum illud liberabitur clamanti tenendum 


per unum annum et unum diem; infra quem terminum si tenens 


venerit ad eum, et obtulerit satisfacere ei de arreragiis duplicandis et 
vicecomiti de centum solidis, tunc rehabebit terram suam. Sin autem 
post annum et diem completum remaneat domino clamanti terra in 
dominico in perpetuum; et tune appellatur terra illa forshard,® eo 
quod remaneat domino in dominico in perpetuum pro defectu servicii. 
Eodem modo erit si cognoscit arreragia servicii et non poterit inde 
satisfacere. 


1 On these rents, see E. H. R. xvii. 
pp. 484, 491 note. 

? On the doubling of rent in arrears 
on the continent and for the Kentish 
custom, see E. H. R. xvii p. 492. A 
reference should be added to the Scar- 
borough doggerel cited by Round, D.B. 
Studies, 1. 140, which refers to a fine for 
late ‘gavelage;’ andto Mr. Round’s paper 


on Castleguard, Archeol. Journal, lix. 
p. 146. 

? Midsummer, 

* MS. reddre. 

č Glanvill, ix. 9. 

€ Forshot in the statute of gavelet, 
Liber Albus, p. 469. Forshut, O. E 
forscyttan = foreclose ; cf. Palsgrave, p. 
109, quoted in N. E. D. 





LANDLORD AND TENANT 299 


If anything be found on the fee by which he can be distrained, he 
shall be distrained for the arrears. If not, the tenant shall be im- 
pleaded of gavelet by a certain writ of services and customs, so that 
if the tenant acknowledges the service, he shall make satisfaction at 
once. But if he denies the service, the demandant shall name his 
suit, to wit two witnesses, and their names shall be enrolled, and he 
shall have a day for producing them at the next husting. On which 
day if he produces these witnesses and it be proved by them as of sight 
and hearing that the demandant has [in the past] received his rent, 
then the tenant shall lose his fee and the plaintiff shall recover his 
land in demesne. But if the tenant at once [before the production of 
witnesses} acknowledges the service and the arrears, he shall double 
the arrears and give the sheriff 100s. as amercement. But if he does 
not come to the husting at the third summons, the fee shall be 
delivered to the demandant for a year and a day, within which term if 


the tenant should come to him and offer to satisfy him by doubling . 


the arrears and to pay the sheriff 100s., he shall have his land back. 
But if not, after a full year and day the land shall remain to the lord 
claiming it in demesne for ever. And then that land is called 
forshut, because it remains to the lord in demesne for ever for the 
default of service. And the same holds if he confesses the arrears of 
service and cannot make satisfaction for them. 


London. Liber Albus, p. 186-—Item en brief de gaivelett 1 les 
tenauntz averount troys somons et troys essones, averont auxi le 
viewe, purrount voucher a garrant denszein et foreyn et serront 
essoniez, et averount autres excepciouns; et tout autre procès serra 
fait sicome desclaré est en avaunt en brief de droit en hustyng du 
plee de terre, save, si le tenaunt face defalt aprés defalt, adouncges le 
demandant avera jugement de recoverir et tenir par un an et un 
joure, sur tielle condicoun qe le tenaunt purra veignir deinz mesmes 
l'an et le jour proscheins ensuauntz, et faire gree de les arreragees, 
et trover suretee come la courte agarde de paier le rente ou le service 
loialment en aprés et reavoire ses tenementz. Et dedeinz queux an 
et joure, le tenaunt poet venire et faire le demandaunt venire en court 
par Scire facias. .. 


In a writ of gavelet the tenants shall have three summonses and 
three essoins, shall have also the view and can vouch to warranty 
denizen and foreign, and shall be essoined and have other exceptions ; 
and all the rest of the process shall be made as 1s declared above in 
a writ of right in the husting concerning pleas of land, except that 
if the tenant makes default after default, the demandant shall have 
judgment to recover and hold for year and day on condition that the 


1 Cf, Statutes of the Realm, i, 222; Liber Albus, p. 408. 
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tenant may come within the year and day next ensuing and make 
satisfaction for the arrears and find security as the court awards to 
pay the rent and service faithfully thereafter, and then may recover 
his tenements. And within the year and day the tenant can come 
and make the demandant come into court by a Scire facias. 


Et si le tenaunt ne veigne mye deinz l'aan et joure, com devaunt 
est dit, adoneqes aprés l'an et joure le demaundant avera Scire facias 
devers le tenaunt de veignire et respounder, sil sache riens dire pur 
qey le dit demandaunt ne doit mye recoverir les tenementz. . . . Et. 
si le tenant ne veigne, ou s'il veigne et sache riens dire, adouneqes le 
jugement serra qe le demandaunt recovere les tenementz quitement 
as toutz jours, solone le jugement mre Shartfort par custome de la 
cité suisdite. 

And if the tenant comes not within the year and day as aforesaid, 
then after the year and day the demandant shall have a Scire facias 
against the tenant to make him come and answer if he can say 
anything whereby the demandant shall not have recovery of the 
tenements. . . . And if the tenant comes not or comes and can say 
nothing, then the judgment shall be that the demandant shall recover 
the tenements freely for ever, according to the judgment called 
forshut by the custom of the city aforesaid. 3 


Leges Burgorum, Frag. Coll. cap. 14.— De terra vecuperanda pro 
annuo redditu nom soluto. Statutum est quod nemo in burgo inten- 
dens procedere ad recuperacionem tenementi vasti et indistringibilis, 
ratione alicujus annui redditus debiti et non soluti, tenetur devastare 
lerram aut tenementum suum, presentando ad curiam burgi hostia, 
fenestras, ligna et hujusmodi, nemo enim tenetur jure sibi ipsi 
damnum inferre; unde hujusmodi modus procedendi in burgo de 
cetero non est servandus set invalidus, sano consilio burgorum 
annullatus, prohibitus, et tanquam condemnatus in posterum est 
habendus. Preterea qui voluerit in burgo agere ad recuperacionem 
terre seu tenementi indistringibilis ratione annui redditus debiti, 
debet accedere ad terram seu tenementum cum testibus et bedello 
burgi et capere terram et lapidem illius tenementi et presentare 
ballivis ad tres curias capitales burgi. Et debent illi lapides et terre 
in saeculo poni sigillo ballivi sigillato et custodiri per actorem usque 
ad quartam ‘curiam capitalem, et tune presentabit actor ballivis in 
curia lapides et terras trium placitorum precedentium et petet inde 
judieium possessionis, et dabitur ei de jure. 

Of the recovery of land for annual rent unpaid.—It is ordered 
that no one in a borough, intending to proceed to the recovery of a 
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tenement waste and undistrainable, on the ground of yearly rent due 
and not paid, is bound to despoil his land or tenement by presenting 
in the borough court the doors, windows, timbers, and the like, for 
no one is bound by law to do damage to himself; wherefore this 
method of proceeding in a borough is henceforth not to be followed, 
but is invalid, and by the wise counsel of the boroughs is to be held 
as annulled, prohibited, and condemned for ever. Furthermore who- 
ever wishes to proceed in a borough to the recovery of his land or 
tenement, undistrainable for annual rent due, shall go to the land 
or tenement with witnesses and the beadle of the borough, and take 
& sod or stone of that tenement and present it to the bailiffs at the 
three chief courts of the borough.! And such stones or sods shall be 
put in a bag sealed with the seal of the bailiff and shall be kept by 
the demandant till the fourth chief court,? and the demandant shall 
then present the stones and sods of the three preceding courts to the 
bailiffs and ask judgment of possession, and it shall be given to him 
by law. 


Portsmouth, cap. 33.—Also if it be so that ther be any lond or 
tenement withyn the fraunches that [is] behynd of king’s rent a yer 
and a day, hit is lefull to all meyrs and the bayly to distresse uppon 
the seid lond and tenements with the king’s yard, and if ther be 
found no distress theron, the meyr and the bayly may lefu[lly] 
sease it for the king. 


Winchester, cap. 52.—Derechef usage est del ane del jur avant- 
diz, ke si nul soit ke preinge rente de nul tenement en la franchise de 
la cité avandite, e sa rente enterement soit arere un an u plus, e il 
ne i truve ke destreindre, e il 1 eit edifice e gent habitanz, per 
cungié de baillifs de la vile prenge les us e les fenestres e si par 
ce ne pust son tenement justiser, ne autre destresce ne i truffe, per 
agard de la curt e la veue del alderman de la rue e de un serjant soit 
mis estage? u loc ü ili ad us, et soit enroullé en la curt et siwi per 
utaine e autre utaine, et tierce utaine, e quarentaine, un an e un 
jur accompli del premer jur de la siwte; et si dune nul ne vienge 
pur fere gré, perde le tenant sanz recoverer, liquel ke il soit de age u 
nun, issi nepurkant ke, devant ke li jugement passe, purra tuz jurs 
gré fere ; le quel jugement ne soit pas delaié al damage del demandant. 
E autele siwte soit fete de tere veude* à enblaure wi ad. E ke nul 
home main ni mette en terres ne en tenemenz avantdiz dementiers 
ke li sequestre li rois 1 est. 

! He must take his sod afresh for taining the suits forrentarrear from 1290. 
each court. Hist. MSS. Comm. 6th Report, p. 595. 


? ie. after year and day. * Printed vende and translated in the 
* Winchester has a ‘stake roll, con- old English version ‘ ysold.' 
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of 1272 
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Furthermore the custom of year and day aforesaid is this,! that if 
there is any one who takes the rent of any tenement in the franchise 
of the city aforesaid, and finds his whole rent in arrears fora year and 
more, and ean find nothing there to distrain, and there is a house there 
and people living in it, by leave of the bailiffs of the town he may take 
the doors and windows, and if by this he cannot get his due for his 
tenement and can find no other distress, by award of the court and 
the view of the alderman of the street and of his serjeant there shall 
be put a stake? or a lock there where there is a door, and the 
cause shall be enrolled in court and sued from week to week for a full 
year and day from the first day of the suit, and if still no one comes 
to make satisfaction the tenant shall lose without recovery, whether 
he be of age or no, albeit so that before the judgment passes he 
may make satisfaction, the which judgment shall not be delayed to 
the damage of the demandant. And the same suit shall be made 
concerning waste land where no crop is. And that no man shall lay 
hand on the lands or tenements aforesaid while the king’s sequestra- 
tion is set there. 


Reading.’ —De stachia. Consideratum est per totam communitatem 
burgi Radyng quod omnia tenementa que recuperantur per stachiam 
pro arreragiis reddituum ad minus quatuor annorum, quod ea 
recuperentur sub hac forma semper hucusque usitata, videlicet quod 
quiscunque dominus fuerit qui aliquem redditum in quocumque 
tenemento habuerit, illum redditum calumpniabit quando per consi- 
deracionem stachia debeat figi, et nisi fecerit, clamium suum tam de 
redditu quam de tenemento amittat in perpetuum. 


Of the stake.—It is awarded by the whole community of the borough 
of Reading that all the tenements which are recovered by the stake for 
arrears of rent of at least four years, shall be recovered under this 
form always hitherto used, to wit that every lord who has any rent 
from any tenement shall claim it when by award of the court a stake 
is fixed, and if this be not done, he shall lose his claim both to the 
rent and to the tenement for ever. 


Ipswich, cap. 14.—Item si nul tenaunt en l'avauntdite vile lest ses 
tenementz gisir issi frisches qe le chefe seygnur du fé ne peot avenir a 
fere nule renable destresce en meyme le tenement pur la rente arrere, 
ele tenaunt cesse pur quatre termes a fere gré al dit chefe seygnur 
pur les arrerages de la dite rente, e le chefe seygneur par cel cesser 
porte soun brefe de custumes e de services ver soun tenaunt en la 
court de meyme la vile, e derene sa rente ver soun avauntdit tenaunt 

1 See above, p. 274. merce, i, 548, from Cambridge Univ. 


2 So the old English translation. MS. Dd. ix. 88. 
? Cunningham, Industry and Com- 
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e ses damages pur le cesser, adunkes si celuy tenaunt ne voillie gré 
fere a soun avauntdit chefe seygnur de meyme les arrerages e des 
damages agardez, seyt le tenement livree au dit chefe seygnur a garder 
un aan et un jour, dedeynz quel temps si le avauntdit tenaunt 
voillie gré fere a soun chefe seygneur de meyme les arrerages e des 
damages, reheyt il soun tenement saunz nule manere destourbance. 
E s'il ne veoillie gré fere, remeygne le tenement al avauntdit chefe 
seygnur e a ses heyrs a tutz jours. k 


If any tenant in the said town allows his tenements to lie so 
fresh! that the chief lord of the fee cannot make any reasonable 
distress in the said tenement for the rent arrear, and the tenant 
ceases for four terms to make satisfaction to the said chief lord for 
the arrears of the said rent, and the chief lord through this cesser 
brings his writ of customs and services against his tenant in the 
court of the said town, and proves his rent against his tenant and his 
damages for the cesser, then if the tenant will not make satisfaction 
io his said chief lord for the arrears and the damages awarded, the 
tenement shall be delivered to the said chief lord to keep for a year 
and a day, within which time if the tenant will make satisfaction to 
his ehief lord for the arrear$ and damages, he shall recover his 
tenement without any disturbance, and if he will not, the tenement 
remains to the chief lord and his heirs for ever. 


Waterford, cap. 73.—De gage prendre. D'autre part si gage soit 
pris por rente de landgable en aeune maison, chelui qi doit la rente 
serra amerchié por sa rente noun rendue. E nepurquant il perdra ? 
son gage a remenant, si ele ne soit aquité Mentes la quinzeyme, se il 
n'ait grasce des bailiffs. 

Furthermore, if a gage be taken for a landgafol rent due from 
any house, he who owes the rent shall be amerced for his rent 
arrear. And furthermore he shail lose his gage for ever, unless it 
be delivered within a fortnight, unless he has favour from the bailiffs. 


Waterford, cap. 75.—De landgable paier. D'autre part sila terre 
qe porte landgable soit enpledé, il puet replevir sa maison por le land- 
gable q'il doit paier deynz l'an ele jour. E seil ne paie denz l'an e 
le jour, auxint bien perdra il sa tere pur son landgable, tout ne fust il 
unques enpledé, com se il portast xx. s. par an. 

Furthermore, if à man be impleaded concerning land which owes 
landgafol, he can replevy his house for the landgafol that he ought 
to pay within the year and day. And if he does not pay within the 
year and day he shall lose his land for his [unpaid] landgafol, 


1 Unoccupied, untilled. Fr. friche = 2 So the Dublin version ; Waterford 
neglected. MS. prendra, 


1300 
(about). 


1300 
(about). 


1321-2.? 


tum in dominico veniat infra predictum tempus satisfacturus et ?re- 


annum et diem completum ad curiam civitatis predicte, et ibi petat 


consuetudinis civitatis predicte. 
nostro materno nuncupatur shortford, quod gallice dieitur forclot. 
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although he has never been impleaded, as if he owed [landgafol : 
the rate of] 20s. a year.! 


Exeter. Court Roll, No. 18.— Shortford. Cum consuetudines haet 
nus usitate et approbate in hac civitate sicut in aliis civitatibus quai 
plurimis et pro lege habea[n]tur, una inter ceteras quas novimus e 
hee: quod quicunque capitalis dominus qui liberos habeat tenent 


seu alios cujusvis condicionis vel effectus, qui eisdem capitalibus 


dominis redditum reddere debeant pro tenementis tentis de eisdet 
secundum formam statuti nuper inde editi: Et dicti tenentes nichil 
optineant in memoratis tenementis per quod distringere valeant, 
primo deferat capitalis dominus lapidem vel aliud genus districcioni: 
nullius quasi momenti existentis, pro redditu ei arretro existente de 
terminis qui preterierunt etc., et sic ad septem terminos continue 
sequentes septem deferat lapides ut premittitur in hac parte, qui septem 
dicuntur glebe. In quo quidem septimo termino per consuetudinem 
curie adjudicabitur, quod habeat et teneat dictum tenementum per i. 
annum et i. diem nomine liberi tenementi per liberacionem ballivo- 
rum civitatis, et illud vulgariter nuncupatur gavelak. Quo considerato, 
proclametur pupliee quod si quis jus habeat tenendi dictum tenemen- 


sponsurus de redditu exeunte de tenemento predicto, et eeiam satis- 
facturus de omnibus arreragiis de dicto tenemento arretro existenti- 
bus: quod si non venerit, vel forte venerit et satisfacere nolit vel non — 
possit infra tempus predictum, accedat dietus capitalis dominus post 


secundum consuetudinem ejusdem civitatis sibi dietum tenementum 
pure et absolute adjudicari in feodum et dominicum per viam juris et 
Et hec consuetudo in hae civitate 


Shortford.*— Whereas the customs hitherto used and approved in 
this city as in many other cities are to be held for law, one among 
others which we know is this: that concerning every chief lord who 
has free tenants or of any other condition or estate who owe the said 
chief lords rent for the tenements held of them according to the form 
of the statute lately issued,° if the said tenants have nothing on the 
said tenements by which they can be distrained, that then the 


1 Cf. the 20s. fine of cap. 25 (see 
below, p. 313). In 1480 the penalty for 
landgafol in arrear was double the sum 
due. Hist. MSS. Comm. 10th Report, 
part v. p. 316. 

2 The roll has been recently calen- 


dared wrongly as of date 14-15 Ed- 
ward I. 3 MS. inserts recepturusve. 
* Shortford = forshut, foreclosed. 
5 Probably referring to the statute of 
gavelet, of uncertain date. Exeter had 
the customs of London. 


chief lord shall first carry away a stone or some other species of dis- 
tress which is as it were of no value, for his rent arrear for the 
lerms that are passed, and so for seven terms following continuously 
seven times he shall carry away a stone as aforesaid, which seven 
are called glebes. And at the seventh term by the custom of the 
court it shall be adjudged that he shall have and keep the said 
tenement for a year and a day in the name of freehold by livery of 
the bailiffs of the city, and that is called in English gavelak. And 
on this award it shall be publicly cried that if any one has the right 
to hold the said tenement in demesne he shall come within the said 
time and make satisfaction and answer for the rent issuing from the 
tenement aforesaid and also make satisfaction for all the arrears from 
the said tenement. And if he does not come, or comes and will not 
or cannot make satisfaction, within the said time, the said chief lord 
shall come at the end of the year and day to the court of the city 
aforesaid and there claim, according to the custom of the said city, 
that the said tenement be simply and absolutely adjudged to him in 
fee and in demesne by the course of law and custom of the city. 
And this custom in our city is called in English shortford, which in 
French is foreclosed. 





Northampton III. cap. 10.—Allso it. is provided that if any man 
have rente uppon any tenement and that tenement be fornclosed, 
wherethorough he may not entren to distreyne for his rente, first he 
shall comyn into the court and askyn awarde of the courte theroffen ; 
than shall hym ben awarded that he take gode men of the courte, 
that thei with hym goen to the tenement and maken the syght of the 
forclosyng, and they shall taken and shall make the sight. And 
thanne shall he comen to the secunde courte aftur and seyen that he 
hath been att the tenement so as hym was awarded with ii. gode men, 
if ther be no mo, whiche shullen witnessyn that thei hav made the sight, 
and that the tenement is forclosed, and the manere of that forclosyng. 
Than shall been awarded and comaunded that the bailyfs hym shall 
maken entre for to distreynen for his rente by old entre and old 
goynges oute. 

And aftur that he have entred bi the baillifs for to distreynen for 
his rente, he shall distreynen by all that he may fynden, by dorres 
and by wyndowes and all other maner thyngs not faste in the erthe. 

And whan he hath so distreyned that he ne fynde no more to 
distreyne, and that the tenaunt ne make not his peas, thanne shall 
he comen to another courte and shewen that he ne fynde no more 
to distreyn, and aske aftirwarde another awarde. And thanne shall 
hym ben awarded that he take good men with hym and that they 
goon to the tenement for to seen if they fynden more to distreyn 
VOL. I. x 
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or non. And he and they shullen goone and thanne come into t 
courte with those goode men that have the sighte made, and if th 
witnessen that ther is no more to distreynen, thanne shall hym t 
awarded that he take the tenement into his honde for defaute 
service, and hangen on agayne the dorres and the wyndowes. A 
that he holde hit in his honde a yere and a day. And if the tenaur 
come not withinne a yere and a day to maken his grement, after that 
yere and that day shall he comen to the courte and showen that he 
hath holden that tenemente with rente in his honde a yere and a day. 
And that his pees is not made of that rente. Thanne hym shall ben 
awarded that he may the tenement do to hyren and amendyn, his 
rente for to saven, so that he ley tymber of oke ne assh ne freston to 
disheritosoun of his tenaunt. And if he ley on tymber of oke hit 
shall ben acounted for beche,' and freston ? for melynn? And [if] his 
tenaunt or the next heire come ther aftirwarde, and wolde acounten 
to hym, and wille his agrement * seken and 5elden hym his arrurages, 
and he wolle not resceyven hem, thanne shall comen the tenaunt or 
the next heire to the courte and shewen how he hath ben at his chef 
lorde and hym abode ? to acounte to hym, and hem proferid to zelden 
hym his arrurages, and the resonable costages that he hath ther 
leide (owtetake tymber of oke and freston), and that [he] ne will not 
resceyven, than shall ben the heved ê somouned * to comen to the next 
courte aftir that he shall be comaunded be the courte that he accounte 
to his tenaunte, and that he take his arrurages. And if he will not 
don soo, thanne shall he goon owte theroffen bi awarde, so as he entred 
bi awarde. 





Fordwich, cap. 77.— De redditu retento. Si vero aliquis tenuerit 
terras vel tenementa infra dictam libertatem et tamen permiserit 
[dietum tenementum] strepari pro quo debet solvere certum redditum 
annualem alicui? vel permiserit illud tenementum ita adnichilari 
quoquo modo quod ipse qui redditum habere debet niehil inveniat per 
quod possit tenementum illud distringere pro redditu retento, et ita 
quesierit distrietionem super dietum tenementum per unum annum 
et unum diem et non invenerit, veniet in pleno hundredo-et dicet hee 
majori et juratis, postulabitque concilium eorum, et ipsi dicent ei 


! Ag of less value than oak. $ Sandwich (Boys), p. 460, * pro certo 
2 freston = freestone. redditu annuali alieui solvendo.' Boys's 
3 Cheap stone. Sandwich, pp. 546-7, gives & similar 
* Satisfaction. account of‘ stakement ' at Stonore, which 
5 Offered. claimed the privileges of the men of 
e Head, 2.e. landlord. Sandwich. 


7 ? so monned = so admonished. 
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od adhue querat districcionem vel petat possessorem qui acquietet 
iditum retentum. Cum autem venerit ad proximum [hundredum] 
super hoe demonstraeionem fecerit, dicetur ei quod eat ad dictam 
ram vel tenementum solempniter per visum proborum hominum et 
‘met palos in terra, qui quidem pali sistent ibidem pacifice sine calump- 
ia alicujus per xl. dies, ad proximum hundredum adjudicabitur petenti 
»ysina. Sed si tenens terre illius vel tenementi venerit infra xl. dies 
ost judieium datum, vel ante judicium datum, et recognoverit se 
oluturum redditum qui aretro est, potest salvare tenementum suum 
el terram. Si autem venerit et dixerit quod non clamat illud tene- 
mentum tenere de ipso petente per tantum redditum, vel forte dixerit 
quod nichil ei debet, oportet quod placitent, quia aliter non potest 
petens recuperare redditum suum.! 


Of rent withheld.—lf any one holds lands or tenements within 
ihe said liberty and allows the tenement for which he ought to pay a 
certain annual rent to be wasted or destroyed in any way, so that he 
who ought to have the rent can find nothing whereby he can distrain 
the tenement for.rent withheld, and so seeks for distress on the said 
tenement for à year and day and finds none, he shall come into the 
full hundred court and tell this to the mayor and jurats, and ask their 
counsel, and they shall tell him to go on seeking distress or to seek the 


occupant who should pay the rent withheld. And when he comes to 
the next hundred, and gives evidence of having done this, he shall be 
l told to go to the said land or tenement solemnly by view of lawful men 
and fix stakes in the land, and if the said stakes stand there in peace 
| and without claim from any one for forty days, at the next hundred 
seisin shall be adjudged to the demandant. But if the tenant comes 


within forty days after the judgment [of stakement] has been given, 
or before, and makes recognisance that he will pay the rent that is in 
arrears, he can save his land or tenement. But if he comes and 
says that he does not hold that tenement of the demandant by the 
said rent, or says that he owes nothing to him, they shall plead, for 
otherwise the demandant cannot recover his rent. 


Hythe, cap. 10.—Item si terres ou tenementz deduns la fraunchise 
soient tenuez de ascun par certen rent et la rent soit adrere an et jour et 
nemye ? manurs, et il veigne all prochen hundred et demaund agard 
dez ditz rentz et tenementz, luy serra agardé que un pele soit ficchiee en 
lez ditz terre et tenementz, et proclamacion fait que ceux qui clayment 
tener lez ditz terre et tenementz viegnent dedeins an et jour prochen 


' This is followed by a paragraph or find reasonable excuse. 
requiring the proclamation of stake- 2 The word maynprise has been in- 
ment pleas, to give warning to the  serted and struck out. 
tenants to appear within forty days 


x 2 


1483-5. 


15th 
century. 


for ever; and ther afore the same tenement they shall dryve a stake 
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ensuant, et facent gree del rent aderere [et] treussent tiele sewe 
come le court voidra a gyder, sur peeyne de perder lez ditz terres 
tenementz ; et si yle ne viegnent all prochein hundred tenuz aj 
l'an et jour, proclamacion soit fait come avaunt et soit agardé 
recovere lez ditz terrez et tenementz. 


a fixed rent and the rent is in arrear a year and a day and the land | 
fresh and [the demandant] comes to the next hundred and deman 
an award of the said rents and tenements, it shall be awarded that a 
stake be fixed in the said lands and tenements and cry made tha 
those who claim to hold the said lands and tenements come within 
the year and day next following and make satisfaction for the rent 
in arrear and find such security as the court shall order, on pain of 
losing the said lands and tenements. And if they come not at the 
next hundred held after the year and day, the cry shall be made as 
before, and it shall be awarded that [the demandant] shall recover the 
said lands and tenements. 


Dover, cap. 16..—Also they cleyme that yf'any man have rent 
comyng out of eny tenement within the fraunchyse and the rent be be- 
hynd by a hole yereand the tenements not menured, so that destresse? 
sufficient for the rent mowe not be founde within the same tenement, 
he that cleymeth the rent may make hys pleynt to the mayre and 
baylly, and if he may prove this by iii. neybours sufficiant, the mayre 
and baylly shull send her comen clerk and the sirjaunts to the same 
tenements ther to make a crye openly that he that the same tenement 
belongyth to come to pay the arrerages of the same rent within a yere 
and a day next folowyng uppon payne of lesyng the same tenement 


be the syght of neyghbours in warnyng of the tenaunte, and the day 
shalbe entred in the register. And if the tenaunte come not within 
the yere anda day next after, to pay the rent with all the arrerages, 
that the same playntyf come? afore the mayre and pray hym to have 
lyvere of the seid tenement in the name of the rent, after the usages 
of the towne; and than the maire and baylly shall send the comen 
clerk and sirjeants unto the seid tenement to pulle up the seid stake 


1 &. Taylor, Gavelkind, p.121, quotes hand without manuring, within which 
Minsheu in his dictionary (Ductor in time the tenant can recover if he makes 
Linguas, 1617), on gavelet, that in gavel- reasonable amends. See also Robinson, 
kind if no distress be found on the tene- Gavelkind, p. 248. 

ment, at the fourth court it is to be 2 A superfluous be not is inserted. 
awarded that the landlord take distress * MS. come not. 

and keep the land a year and day in his 
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and to put the same pleyntyf in possessyon to holde the same tene- 
ment to hym and to his heirs for ever more. And this execucioun 
may be had ayenst tenaunte [for] terme of lyf, tenaunt in coverture, 
tenaunt within age, tenaunt in fe symple and of full age, and ther he 
that recoveryth shall pay the clerk for his fee iiii.d. and to every 
sirjeant ii. d. and such fees shall they have of all seysours within the 
fraunchyse. And yf eny man withsey any rent that is dewe within 
the fraunchyse, and after that it is founde that the same rent is dewe, 
he that shulde have the rent shall recovere the same tenement for 
ever more. 


Winchelsea, cap. 34.— 8i autem aliquis tenuerit aliquod tene- 
mentum per aliquod (sic) liberum redditum alicui solvendum, et dictum 
tenementum strepaverit vel adnichillari permiserit, ita quod ipsi qui 
liberum redditum habere debent, redditum inde non habuerint, neque 
distriscionem ad valorem inven[i|re possunt, veniat ipse cui hujus- 
modi redditus! sic aretro per unum annum et unum diem in pleno 
hundredo coram majore et juratis, et conquerat ibidem de hujusmodi 
redditu [slic detento, ipsi major et jurati dicent ei quod querat di- 
strictionem ? ibidem pro hujusmodi redditu detento, nisi possessor 
hujusmodi arreragia? sibi solvere voluerit; quod si non inveniat, 
veniat ad hundredum proximum et eandem quam prius faciant 
demonstracionem, et adjudieabitur quod eat ad dictum tenementum 
vel terras ubi fuerit et solempniter per visum proborum hominum 
deponet hostium et ponet ex adverso. Et si nullus venerit per unum 
annum et unum diem, adjudieabitur quod pilos imponet in terra super 
quod fiet proclamacio, quod si aliquis homo vel mulier petat aliquod 
jus in dietis terris vel tenementis, veniat infra annum et diem a tem- 
pore proclamacionis hujusmodi " satisfaciendum petenti de areragio et 
quod juxta modum libertatis diete ville fuerit faciendum, vel causam 
quare hoe facere non debeat significet, sub pena perdicionis dictorum 
tenementi vel terrarum (eto.).* 

The next is an English rendering. 


Hastings, cap. 40.°—If that any holde landes or tenements by any 
quyt rent to paye to any person, and the sayde landes or tenements 
strepyth or wasteth, so that he that ought to have the sayd rent cannot 
gette yt, ne maye not fynde sufficient distres to the valure, so when 
the sayd rent is behynd by a hole yere and a daye he oght to come before 


! MS. volorem . . . inven[i]ri . . . * MS. arreragit. 
veniant . . . redditum. * The conclusion is like Ford wich. 
? MS. destrucionem * So also Rye, cap. 46, 


461-83. 


1480-1. 


whom the renttes ys appertenyng to, schall dystreyn for the renttys 
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ihe bayle and jurates in playn hundrid, sayng unto theym that [h 
hathe sought distres in the seyd landes and non can fynde ne occupi 
will not satysfye hym, yt shalbe ajuged that he shall go unto the sa3 
lande or tenements and solemplye in the syght of proved and lauft 
men he shall put to the dore of the howse or of the gate, and yf ytt be 
landes overthwarte.  Yf there come no man by a yere and a daye t 
withsaye his accyoun, yt shalbe ajuged that he may drive stakes into 
the grounde; uppon the whiche ther shalbe made a proclamacyour 
that yf ther be any person that clayme any right or tytell in the sayd 
landes or tenements, lett hym com within a yere and a daye fro the 
tyme that the stakes be dryven and the proclamacioun made, to 
satysfye the claymer of his arerages and all other thyngs after maner 
and leberties of the towne to be observed, or ells cause signyfie why he 
ought not so to doo, under payne of lesyng his landes, rentes, or tene- 
ments. 


Lincoln, cap. 41—Burgage tenure. That wher all the landes and 
tenements withyn this cyte ys holdyn of the kyng yn burgage os 
weyll that at longys and appertenys to the chyrch [by]? fundacion and 
gyft, and that at ys in temporall handys, and in lyke wyse off mortys- 
ments [and]? foundacyons off chantreys, gyfft to churches, gyldys, and 
fraternities perpetually in mortmayne for devocion and sustentacion 
off Goddys servys and goode prayers: Ande yn lyke wys rent assys ® 
grawntyd to mortmayn: That acordyng to the comone law off this 
lande, the custome off this cite ys that yff any rent off assys off sych 
landys and tenements not payd at the days os ys in the charters orr 
munimentis theirof [and] therin comprysyd, thay that yave hem to 


beyng in arerathe, off the. grownd wheroff the sayde rentes ys goyng 
owtte. And for dyfiawtte of distres and non payment yt xall* be 
lawful to the demandant to whom the rent schulde be gyffyn to sew 
a Sessavit per biennium, whedyr hym ples in the cyte or at the comon 
law. Ande yff he swe in the cite be playnt, he xall haff all hys 
proces in lyke wys os he hathe in asys off freche forse. Ande the 
tenaunt not to be arestyde be his body forr any arerage. 

Cap. 42.—Ande yff the demandant hath beyn in possession off the 
rent and take a dystres, or wolde distreyn and be lettyd be fors or 


! Rye, cap. 46, more correctly, * he ? Rents of assise. 
shall take off the door and put it over- * For this dialectal spelling see Halli- 
thwart towards the entrance of the said ^ well's Dictionary, at the beginning of 
tenement.' ! ihe X words. 


? [llegible. 
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odyrwys, he may, yff he wyll, take hys assys ayenst the tenant or ys 
atarney and haff the same prosses os ys in asis off freche fors. 
Romney, cap. 15/ §2.—And it is for to wytte that executions, 1498. 
retornys, and attachiaments shalbe pleted and determyned as at 
commen lawe excepte the tenements the which leggyng fresshe, of 

the which the lord of the same shal come to the baleff ande jurats 

for to have a wrytte upon the seyd tenement ; the wrytte is called at 
commune lawe cessavit, and wyth us a stachyment.? 

Ande att the next hundred the seyd subbayleff shall returne the 
seyd wrytte certifying of his deide, and if it be founde by his return 

if anythyng may be founde in the same place for to distrayne, be the 
same astakiament be the bayleff ande jurats juged as ferme for to be 

hold unto the next hundred, and so fro hundred to hundred tyll a 
yere and i. day. Ande then, at the next hundred, proclamacion shalbe 
made in the playn hundred, if any man will come and aquite the same 
plaee of the rente, the whych is behynde, have he his place delivered 

by the subbayleff. 


Notice to quit. 


London. Liber Albus, p. 221.—Item là où tenauntz deinz la citee 1419. 
teignount a voluntee? et vuillent aler hors et loure measouns sus- 
rendre, il ferrount garnissementz al lessour devaunt lour departir, 
cestassavoir des maisouns qe voisent a ferme pur xl. soulz et 
dedinez serra fait garnisement par un quarter devaunt. Et si la 
ferme de la maison passe xl. soulz, le garnisement serra fait par 
demy an devaunt le departir, al peril du tenaunt.' Et en mesme le 
manere serra fait garnisement al tenaunt si le lessour voet ouster le 
tenaunt.? 


: Where tenants within the city hold at will and wish to depart and 
give up their houses, they shall give warning to the lessor before 
their departure; that is to say for houses which are rented at 40s. 
and under, there shall be a quarter’s notice. And if the rent exceeds 
40s., the notice shall be given half a year before departure at the 
tenant’s risk. And the same notice shall be given to the tenant if 
the lessor wishes to eject him. 


! Lyon, cap. 18. 

* The form of the writ is then given. 

? In Liber Albus, p. 449, by an un- 
dated ordinance this rule is made to 
apply to hirings without written agree- 
ment, for a term of years or for life, 


^ He will forfeit the rent of the 
quarter or half year unless he can find 
another tenant. Ib. p. 449. 

5 The Waterford rule, 1574, was a 
half-year’s notice to the tenant. Hist. 
MSS. Comm.10th Report, part v. p. 336. 


Uncertain 
date. 


1300 
(about). 


& ferme viegne e deboute le fermer dedens son terme, le dist fermer 
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Security of the Termor. 


London. Liber Albus, p. 449.—Et si le tenaunt eyt especie 
par fait au terme de vie ou certein terme, et le seignour deinz « 
terme alyene mesmes les terres ou tenementz en fee, en cell cas 
alienacioun ne destourbera pas le tenant de rejoyere soun tern 
Meas si le tenaunt n'eyt especialtee par fait, adonqes le purcha 
purra ent faire ses propres voluntees. Et si le tenant chalange ter 
par covenaunt fait ove le seignour soulement en presence et audiei 
dez bones gentz, saunz fait, eyt sa accioun de covenaunt devers | 
seignour, et soit le purchaceour come desus alargé. 

If the tenant has specialty by deed for term of life or years, and 
the lord within this term alienates the lands or tenements in fee, i 
that case the alienation shall not disturb the tenant in the enjoym 
of his term. But if the tenant has no specialty, then the purche 
can do what he likes with the land. And if the tenant claims his 
term by covenant made with the lord in the presence and hearing of 
good people, without a deed, he shall have an action for breach of 
covenant against the lord, and the purchaser shall go free as afore- 
said. 


Waterford, cap. 25.—De fermaris.—D'autre part si home ou 
femme a baillé a autre une maison ou un terre ou un gardeyn 
frutefié a terme des anez, e aventure avient qe chelui? qe a baillé 
la cose a ferme viegne avant e f[e]offe un autre, soit il homme ou 
femme, dedenz le terme avantnomee, e le fermer, qe la cose 
avantnomee ad allouwé e la cose tient, ne doit pas aler hors de sa 
ferme si beal ne lui soit; e se il veut tenir avant la ferme avant- 
nomee il puet bien durant son terme. E si chelui qe a lessé la chose 


porra doner son gage com en non de fresche forche, qe a tort Vad 
debouté de sa franche ferme dedens son terme. ‘E qe che soit voirs;? 
joe ai che qe mester moi est:' et par loiaux hommes qi furont au 
covenant, se il les ad prest, il irra avant tantost. - E se il ne les 
a prest, il puet dire q'il les avera a jour e a terme. E si aventure 
aveigne qe les testmoines soient mortz dedens les avantditz termes, 
les avantditz ballifs deivenent prendre enqueste de loiaux veisyns de 
lour affice sans [de]lai. E si aventure aveigne qe chelui qe a baillé 


1 Cf. Stat. Glouc., c. 11, and see must be entered freshly, within forty 
also Liber Albus, p. 298, for the law days of the ejectment. 
(1285) which gave the termor a process ? MS. che and 4 strokes. 
similar to that given by the writ Quare 3 Dublin vers. 
ejecit infra terminum, but the suit 4 Waterford MS. lai, Dublin delai. 
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a cose a ferme chiet en la merchi, la merchi serra xx s. sans rien 
abatre. E si aventure aveigne qe [chelui qi]! a lessé la cose a ferme 
le vodra vendre ou louwer, il le deit propherer au comenchement au 
fermer qe la cose tient, c'est a saver si coe soit dedens le terme. 
E dirra * Beaus Sire, tant hom me? profre pour la cose qe vous tenez 
a ferme,’ et puist dire tant d'argent com lui plest, le ferme[r] purra 
dire, se il le veut avoir, ‘ Tant com un autre durra joe dorai?’ E se 
il ne le veut avoir, il tendra la cose durant le terme maugré le 
den[er]s? l'autre sans nul contredist. 









Leases.—F urther, if a man or woman has let to another a house 
or piece of land or a garden under culture for a term of years, and it 
chances that he who has leased the same to farm comes forward and 
enfeoffs another, be it man or woman, within the term aforenamed, 
the lessee who has the aforesaid land at hire and holds the same, 
need not leave his farm unless it seems good to him, and if he wishes 
to keep the aforesaid farm on, he very well may during his term. 
And if he who has leased the land at farm comes and ousts the 
farmer within his term, the said farmer may give his gage [to sue], 
as in a case of fresh force, that he has put him out wrongfully from 
his free farm within his term. ‘And [to prove] that this is true I 
have what is necessary for me.’ And by lawful men who were at the 
[making of the] agreement, if he has them ready, he shall at once 
proceed. And if he has not got them ready, he may say that he will 
have them on [such] a day and at [such] a term. And if it chance 
that the witnesses die within the aforesaid term, the aforesaid bailiffs 
ought without delay to make inquest ex officio by lawful neighbours. 
And if it chance that he who leased the land at farm falls into mercy, 
the amercement shall be 20s. without any abatement. And if it 
chance that he who leased the land at farm wishes to sell or let it, 
he ought to offer it in the first place to the farmer who holds the 
same, that is to say, if the term of the lease has not elapsed. And he 
shall say * Fair sir, so much is offered for the land which you hold 
at farm, and then he may name what sum he pleases: the lessee 
may say, if he wishes to have it, ‘What another will give, I will 
give.’ And if he does not wish to have it, he shall keep the land 
during his term, in spite of the other's money,‘ without any denial. 


Landlord’s Refusal of Rent. 


Waterford, cap. 62.— De redditu portando. D'autre part si un 
homme ou une femme doit porter rente a un autre, e il ne vocet pas 
rechovire, si com ches auncestres soleient faire devant lui, chelui qi 

1 Omitted. 4 Or, perhaps ‘in the teeth of the 


2 MS. ne, Dublin me. other.’ 
3 Dublin les deinz. 


1300 
(about). 


Uncertain 
date. 
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doit porter la rente doit venoir devant les baillifs e dirra * Seign 
baillifs, issint, joe teng une terre de chelui e il ne voet pas rechovi 
la rente si com ches auneestres soloient.’ Les baillifs le ferro 
somoundre devant eaux, e demanderent purcoi il ne voet pas sa rente 
rechovire, e se il die *Sire, joe ne la recheveroi poynt,' donqe doit 
chelui qi porte la rente paier la rente as baillifs e faire mettre « 
roulle, issint qe l'autre qi ne voet rechovire sa rente jamais purra 
eouvera ! sa rente se il ne fache purcoi vers les baillifs. 













Concerning the bringing of the rent.—YVurther, if a man or woman 
ought to bring rent to another, and he will not receive it, as his 
ancestors were wont to do before him, he who ought to bring the 
should come before the bailiffs and say, ‘Sirs, bailiffs, thus[it is]; I] 
land of this man, and he will not receive the rent, as his ances 
were wont to do. "The bailiffs shall cause the lessor to be summoned 
before them and shall demand wherefore he will not receive his rent. 
And if he says, ‘Sir, I will not receive it,’ then he who bears the 
rent ought to pay the rent to the bailiffs and cause it to be enrolled, 
so that the lessor who will not receive his rent, shall never recover 
it, unless he shows cause to the bailiffs. 


Landlord as Preferred Creditor. 


London. Liber Albus, p. 4492— Et si lez biens du tenant soient 
arrestuz par proces de la seute d’ascune persone, et mesme le tenaunt 
soit dettour al seignour de la mesoun pur rent d'icelle aderere, 
.q'adonqes le seignour serra servys de sa rente devaunt le primere 
pleintif . . . issint tout foiz qe le challenge du seignour ne soi ex- 


^ tende a greindre somme qe la value du mesme celle rent de deux anz. 


1370 
(about). 


And if a tenant's goods are arrested by process on the suit of any 
one, and the said tenant is a debtor to the lord of his house for its 
rent arrear, then the landlord shall be served with his rent before 
the first plaintiff: so always that the lord’s claim do not amount to 
a greater sum than two years’ arrears of rent. 


Landlord’s Arrears deducted from Felons’ Goods. 


Beverley?—ltem si aliquis tenens burgensis ville forisfaciat, et 
-ballivi domini catalla felonum seisierint, quod primo satisfaciet 
burgensi de redditu suo si quis aretro fuler lit. 


1 Dublin, recourer. Waterford MS. ? See also ib. p. 220. 
is written comnera. ? Seld. Soc. vol. xiv. p. 10. 
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Also if a tenant of a burgess of the town commit a forfeiture and 


the lord's bailiffs seize the felons' goods, the burgess shall be first paid 
his rent if it is in arrear. 


Attornment. 





Ipswich, cap. 11.—ltem com acun teygne tenements en la dite vile 
de Gippewyz a terme de vye ou des aunz, e cely a qi meyme les 
tenementz aprés la mort des iceux tenauntz deyvent revertir ou 
remeyndre, veygne en la dite court de Gippewyz, e graunte e conuce 
par soun fet en meyme la court le dreyt de la reversioun, ou le 
remeyndre des ditz tenementz . . . estre a acun, seyt cel graunt 
e sa reconissaunce enroulee . . . e adunkes seyt agardé en pleyne 
court a fere venir par bone meynprise cely tenaunt a terme de vye 
ou des aunz a un certeyn jour de graunt cour saunz essoygnes, a 
conustre quel dreyt il cleyme en meyme les tenementz ; a quel jour 
sil ne veygne, seyt sa meynprise grevousement amercyé, e pus seyt 
agardé qu'il seyt grevousement destreyné . . . cila qu'il veygne. E 
quant il vendra . . . seyt agardés .. . qe cely tenaunt . .. se 
attourne e! teygne de cel jour en avaunt . . . de cely a qi le dreyt 
de la reversioun ou dil remeyndre est graunté.? 


If any one holds tenements in the said town of Ipswich for term 
of life or years, and he, to whom the tenements should revert or 
remain after the death of such tenants, comes into the said court of 
Ipswieh and grants and recognises by his deed in the said court that 
the right of reversion or remainder in the said tenements belongs to 
another, this grant and his recognisance shall be enrolled, and then 
it shall be awarded in full court that the tenant for term of life or 
years shall come by good mainprise on a certain grand court day 
without essoins, to declare what right he claims in the said tene- 
ments; and if he comes not on that day, his mainprise shall be 
grievously amerced, and it shall be awarded that he be grievously 
distrained until he comes. And when he comes, it shall be awarded 
that the said tenant shall attorn and hold from that day forth of him 
to whom the right of reversion or remainder is granted. 


Norwich, cap. 39.— De redditu assisse vendendo vel legato et de 
potestate adquirentis. Item in casu ubi aliquis vendat aliquem red- 
ditum assisse in civitate illa provenientem de aliquo tenemento in 
aliena tenencia existente quam sua propria, quia ille novus emptor 


| ! MS. a. of a tenant who refuses to find sureties 
2 The process follows for compelling for his coming to court. 
the appearance by forfeiture of distress 


1291. 


Before 
1340. 
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suam inde plenam seisinam habere non potest sine illo qui te 
solum unde redditus ille procedit, quando carta feoffamenti vel assig 
menti in hoe casu secundum consuetudinem diete civitatis lecta 
et recognita in plena curia eoram ballivis ejusdem curie in presen 
emptoris et venditoris vel attornati ipsius emptoris per aliquem s 
ballivum dictorum ballivorum juratum, mandetur ille tenens illi 
tenementi, unde dictus redditus venditus procedere dicitur, si empti 
hoe petat, quod ipse tenens statim veniat in curia coram eisdem 
ballivis, et si velit ille tenens petatur ab eo per dietos ballivos, si 
tenementum predictum sit de feodo seu dominio venditoris vel eic 
venditori de redditu tali vendito quoquomodo oneratum.vel temp 
ilius vendieionis reddere [consuetum] fuit. Et [si] ille tenens 
cognoscat, injungatur illi per eosdem ballivos quod incontinentim de 
dicto redditu reddendo dicto emptori sit ex tune intendens, seeundum 
formam carte super hoc facte; ita quod ille emptor tam plenum 
habeat statum in illo redditu recipiendo et de dominio quod inde 
pertinet, secundum quod unquam habuit dictus venditor. Et habeat 
ille emptor potestatem distringendi in predicto tenemento pro redditu 
predieto adeo integre sicut venditor prius habuit. Et bene liceat 
dieto emptori in placitando, si necesse fuerit, advocare hujusmodi 
districclonem esse factam in feodo suo racione predicte recognicionis 
in euria faete, et in tali casu non jaceat in ore tenentis dicere quod 
ipse nichil clamat de ipso emptore tenere. Si autem dictus tenens ut 
predictum est veniat, et dieat quod tenementum suum non fuit de 
feodo dominico venditoris tempore vendicionis seu recognicionis dieti 
redditus facte in aliquo modo [vel] de dicto redditu eidem vendi- 
tori oneratum, statim inde fiat inquisicio si emptor hoc petit, 
alioquin est tenens inde sine die. Et si comperiatur per inquisi- 
cionem quod predictum tenementum fuit de feodo dominico dicti 
venditoris [tempore] dicte vendicionis seu recognicionis dieti redditus 
facte vel eidem venditori ut feodum aliquo modo oneratum, tunc 
virtute illius inquisieionis consideretur quod dietus tenens de dieto 
redditu dieto emptori sit intendens, et dictum tenementum ex tunc de 
feodo et dominico illius teneatur; et ipse emptor habeat plenam 
potestatem distringendi in dicto tenemento ipsius tenentis ut in feodo 
suo pro dieto redditu quandocunque a retro fuerit, prout dictum est 
supra in casu ubi ille tenens recognovit tenementum suum fuisse de 
feodo venditoris ut ei oneratum. Sin autem eat ille tenens sine die. 
Et si forte ille tenens illius tenementi nolit venire in curiam ad man- 
datum dictorum ballivorum ut premittitur factum, et facere in hae 
parte secundum quod de plenitudine potestatis dictorum ballivorum 
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ex Officio suo ad requisicionem dicti emptoris virtute dicte antique 
sonsuetudinis diete civitatis [ei injunetum fuerit], distringatur ille 
tenens de die in diem per omnia que de ipso inveniri possint, tam in 
dieto tenemento quam in quibuscunque aliis tenementis in eadem 
Biriiote ubicunque fuerint, quousque veniat ad premissa facienda 
virtute recognicionis predicte in curia facte, vel ostendendum si quid 
dieere sciat quare dicto emptori de predicto redditu intendere non 
debeat. Et si ille tenens, post distrieciones et compulsiones dictorum 
ballivorum sibi factas, veniat in curiam et dieat quod tenementum 
suum non fuit de feodo nec dominio predicti venditoris die recogni- 
cionis, servetur processus supradictus. . . . Et si per ballivum 
testificetur in plena curia per tres dies quod dietus tenens in dominico 
non potest distringi vel attachiari in dicta civitate, tune incontinentim 
per consideracionem ballivorum habeat ille adquisitor potestatem 
distringendi in predictis tenementis ut predictum est, salvo tamen 
tenenti in dominico, in hoc casu, quod ipse possit per viam legis alia 
tenementa sua disonerare versus illum adquisitorem. Et si talis 
tenens post recognicionem hujusmodi redditus vendat vel alienat 
tenementum suum de quo redditus ille dicitur provenire, servetur 
tune versus primum tenentem processus predictus, salvo tamen illi 
eui alienatur seu vendatur quod se possit jungere eidem primo tenenti, 
ad disonerandum tenementum suum per viam legis, 81 possit, pendente 
processu ; nee jaceat essonium per neutram partem in processu predieto, 
nee attornatus pro tenente in dominico. 


Of the sale or bequest of a rent of assize and of the power of 
the recipient.—In the case in which a man sells a rent of assize 
arising in the city from any tenement in the tenancy of another, 
inasmuch as the purchaser cannot have his full seisin therein with- 
out consent of him who holds the soil from which that rent pro- 
ceeds, when the deed of feoffment or assignment has been read 
according to the custom of the city, and acknowledged in the full 
court before the bailiffs in the presence of the buyer and seller or 
the buyer's attorney, by one of the sworn subbailiffs, the tenant 
of the tenement from which the said rent-charge that is sold is said 
to proceed, shall be ordered, if the buyer asks this, to come at once 
to court before the bailiffs, and if he will, the tenant shall be asked 
by the said bailiffs whether the said tenement is of the fee or demesne 
of the seller, or charged in any way to the seller with a rent-charge 
thus sold, or accustomed to render it at the time of that sale. And 
if the tenant acknowledges it, he shall be enjoined by the bailiffs that 


1 The inquest will be taken if, after default. And the process also holds of 
putting himself on an inquest, he makes rent-charge bequeathed. 
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he be intendent for the said rent to the buyer according to the fe 
of the deed made thereof, so that the buyer may have as full an est 
in the receipt of that rent and in the demesne that thereto belo 
as the said seller ever had. And the buyer shall have power 
distrain in the said tenement for the said rent as fully as the se 
formerly had. And it shall be lawful to the said buyer in pleadi 
if if be necessary, to avow this distraint made in his fee by reason ¢ 
the said recognition made in court, and in such cases it does 1 
lie in the tenant’s mouth to say that he claims to hold nothing fr 
the purchaser. But if the said tenant, as is aforesaid, comes anc 
says that his tenement was not in any way of the demesne fee of 
the seller at the time of the sale or recognition of the said rent made, 
and was not charged therewith in favour of the said seller, 
shall be inquest made thereon at once, if the buyer asks this. Other- 
wise the tenant is sine die. And if it is found by the inquest that 
the said tenement was of the demesne fee of the seller at the time of 
the said sale or recognition of the said rent made, or charged to the 
said seller as of fee in any way, then by virtue of this inquest it shall 
be awarded that the said tenant be bound to pay the said rent to the 
said buyer, and hold the said tenement henceforth as of his fee an 
demesne. And the buyer shall have full power to distrain in the 
said tenement of the tenant as in his fee, for the said rent whenever 
it is in arrear, as is aforesaid in:the case in which the tenant 
recognises his tenement to have been of the seller’s fee as is claimed. 
But if not the tenant is sine die. And if perchance the tenant will 
not come into court at the order made by the said bailiffs as afore- 
said and act in this behalf, according [as shall be enjoined him] by 
the plenitude of the power of the said bailiffs ex officio at the request 
of the said buyer in virtue of the said old custom of the city, then the 
tenant shall be distrained from day to day by all that can be found 
of his, both in the said tenement and in any other tenements in the 
said city wherever they may be, until he shall come to do the aforesaid 
things in virtue of the said recognition made in the court, or to show 
cause why he ought not to become intendent to the said buyer for 

the said rent. And if the tenant after the distresses and executions 

of the said bailiffs comes into court and says that his tenement was 

not of the fee or demesne of the said seller on the day of the recog- 
nition, the process shall be as above. . . . And if it be testified by 

the bailiff in full court on three days that the said tenant in demesne 
cannot be distrained or attached in the said city, then immediately 

by the award of the bailiffs the purchaser shall have power to distrain 

in the said tenements as aforesaid, saving always to the tenant in 
demesne that in this case he may by way of law discharge his other 
tenements against the said purchaser. And if such tenant after the 
recognition of such rent sells or alienates the tenement whence the 





‘said rent is said to issue, the said process holds against the first 
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tenant, except that he to whom the land has been alienated or sold 
may join himself to the first tenant in discharging the tenement by 
way of law, if he can, pending the process. No essoin can be cast 
by either party in the said process, and there can be no attorney 
for the tenant in demesne. 





Yarmouth IIL'—7ent charge. And of rent charge it ys to be 
understand for lawe, that a man may well purchas to hym and to 
hys heyres; nevertheless avyse the purchasur that the tenements, 
wherof the rent owyth to ryse, be bounde to the distresse of hym and 
of hys heires, that the rent purchased by especialte of dede in hoos 
handys the tenements come afterward; but the purchassur may 
not geve ner devyse the rent, yf the tenaunt of the tenements be 
not therto agreed. But the seid rent may well descend by succession 
of heritage and be stable in that poynt. 


MISCELLANEOUS. 


Protection of Entail. 


London, Liber Albus, p. 496.—Ordigné est . . . qe nulle homme 
desorenavaunt qi demaunde nulle terrez . . . par force de nulle 
estat taillé .. . ne soit barré par nulle fait compernaunt garantie 
de nulle tiels qi ne ount nulle estat forsqes a terme de vie ou en 
fee taillé, tout soit ille heire a asqun de eux. 

It is ordered that no one henceforth who demands any lands 
by foree of any estate tail can be barred by any deed containing 


a warranty given by such as have only an estate for term of life or 
in fee tail, even though he be heir to such a one. 


Appurtenances. 


Waterford, cap. 104.—D’autre part si un home porte bref vers un 
autre e demande une tere e noiant les apurtenances, le bref est 
abatable. 


Furthermore, if a man brings a writ against another and asks for 
the land and not for the appurtenances, the writ is abatable. 


! Swinden, p. 147. 
? The date is given by Letter Book G, f. 154. 


1491. 


1300 
(about). 


1300 
(about). 


320 BOROUGH CUSTOMS 












The Vessels of a Bakehouse are not Appurtenances. 


Waterford, cap. 74.— De pistrinis. De autre part si un 
prent une pestrine en fee [a luy]! e a ces heirs pour une c 
rente par an, e chelui qi? prent la pestrine ne noume poynt le 
qe appent a la pestrine dedenz son covenant, avant qe la chai 


ensealé, chelui qi vent la pestrine poet recovrir tout le vessel, s 
fache grasce. 


Of bakehouses.—Further, if a baker takes a bakehouse, 
to him and his heirs, for a certain annual rent, and he w 
the bakehouse does not name the vessels which belong 
bakehouse in his covenant, before the charter is sealed, he wh 
the bakehouse can recover all the vessels, unless he be gracious 


! Added from the Dublin version. 2 MS. qe ge. 
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OO 


Dernhundred (p. 254), derne-, der-, deare-, 
doer-, doyer-hundred, was the term 
used in certain Irish boroughs to de- 
Scribe the full assembly of the com- 
munity. The earliest known instance 
of the use of the word is cap. 92 of the 
Dublin Custumal (see p. 254, above), 
which is headed ‘De Dernehundred.’ 
The chapter merely states that a man 
who has brought a writ against a 
burgess ought to appear at the dern- 
hundred, and the rest of the Custumal 
makes it clear that it is a writ of right 
that is in question. In the same 
Custumal (above, p. 255) the court for 
real actions is called the hundred, and 
once it is clearly contrasted with the 
court ‘en la tounderie’ (see next note). 
In the Cinque Port custumals the 
hundred, as the court for the hearing 
of pleas of the Crown and real actions, 
is generally contrasted with the court 
of the mayor and jurats. The ‘hun- 
dred ’ was proclaimed by the ringing of 
belis or sounding of horns, summoning 
the whole community, while the weekly 
court of the mayor had no such general 
summons. The later instances of the 
use of the word ‘ dernhundred ’ also go 
to prove that it meant the general 
assembly of the burgesses. At Water- 
ford in the fifteenth century ‘ the dern- 
hundred day’ appears as a well-known 
fixed term (‘10th Report Hist. MSS. 
Comm.’ pt. v. p. 273 sqq.).; one of the 
dernhundred days was at Easter (ib. 
pp. 276-7), another at Michaelmas (ib. 
p. 294). The dernhundred was for- 
mally ‘closed’ (ib. p. 297); and the 
dernhundred days are contrasted with 
the ‘callid’ days (ib. p. 298). All these 
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features point to the fact that the dern. 
hundred was the echte or ungebotene 
Ding, in which the ‘generalia placita ' 
were treated. In its later usage in Ire- 
land the dernhundred or d'oyer hundred 
bears traces of its original meaning. 
At Kilkenny in the sixteenth century 
(Liber Secundus, passim) the assembly 
in which ordinances were issued was 
the ‘dernhundred;’ at Irishtown, 
Kilkenny, the ‘ derhundredth ’ or ‘ doer- 
hundred’ (Irishtown Hall Book); at 
Youghal, the *dearehundred. Caul- 
field’s ‘ Council Book of Youghal ’ (p. 9) 
makes it clear that the dearehundred 
was the Michaelmas court leet when 
presentments were received and bylaws 
issued. The borough courts held in 
the interim appear as ‘ curie hundredi ' 
(pp. 286-7). At Cork, Dungarvan, and 
Kinsale the term * d'oyer hundred’ was 
in use in 1835 for the annual assemblies 
in which elections were made, and in 
which the business of à court leet was 
iransacted. In the eighteenth century 
ihe burgesses of Cork were contending 
that the d'oyer hundred was an open 
court, an assembly of the commons, in 
which the bylaws should be submitted to 
the commons (Merewetherand Stephens, 
‘History of Boroughs,’ iii. 2017-9). By 
means of the d'oyer hundred the Irish 
burgesses retained an effective control 
over the town council, which was lost 
io most English burgesses. The deriva. 
tion of the word ‘dernhundred’ is 
wrapped in obscurity. Hore, in his 
‘History of Wexford,’ i. 230, suggests 
that it represents ‘ dernier hundred,’ the 
Michaelmas hundred being the last of 
the year, but even if the suggestion 
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were philologieally satisfactory it will 
not meet the case of the Easter dern- 
hundred. 

Tounderie, thonderie, p. 53. A court and 
a lock-up ‘en la tounderie’ are more 
than once referred to in the Dublin 
Custumal (‘ Hist. and Mun. Does. Ire- 
land,’ pp. 250, 251, 257, 267, 269). The 
court ‘en la tounderie’ is contrasted 
(ib. p. 257) with the hundred court. 
'The hundred court appears as the court 
for king's pleas and real actions, and 
it may be concluded that the court in 
the ‘ tounderie’ was the court in which 
the less important personal actions 
were treated, the mayor’s daily, weekly, 

- or fortnightly sessions. In Gilbert’s 
‘Municipal Documents,’ p. 362, a petition 
is quoted from the * mene gentz ’ asking 
that the citizens shall not be allowed 
to plead elsewhere, but only before the 
mayor and bailiffs ‘en la tondry.’ The 
bailiffs made their account at the 
‘tounderie’ (ib. p. 267), and the gaol 
and the tounderie are contrasted (ib. 




















p. 269). At the ‘ tounderie’ there 
a lock-up, as there was at the Kill 
‘tolnetum’ (above, p. 220). By 
judgment of the ‘ tounderie’ the h 
having thief could be hanged (ak 
p.33); he was not to be taken to 
gaol to have his judgment (the j 
ment of the hundred), like one a 
of felony in the ordinary way. 
justice might be done upon him b ! 
borough officers. In the Dublin ‘p ) 
visions’ (* Mun. Docs.’ p. 232) abu 
the mayor ‘extra guyaldam et tk 
lonium is contrasted with abuse 
the mayor ‘in banco. The Dublina 
Waterford ‘tounderie’ seems, like t 
Bristol ‘tundred,’ to have been a co 
at the tolsey. The Bristol tolsey cow 
was a daily court of the mayor inc | 
bailiffs (Ricart’s * Kalendar, pp. 75, 8 
Cf. Bickley on the tundred, ‘Little Re 
Book of Bristol,’ i. pp. xix, 48, 1 
‘Tounderie’ is rendered bailiwick 
‘Cal. Irish Does. 1285-1292,’ pp. 
668. 


LIST OF RARER WORDS WITH GLOSSARIAL NOTES 
IN THE TEXT 


apostoille = pope, 104 

araye = deray, 18 

are=?aret, areste, = stop, delay, 263 

arris, erris = earnest, 218 

. bastoun despecer=to cancel battle in 
appeal, 37 

brithengavel = brew-gafel, 132 

chacer sa maison=? set up the frame of 
his house 

clausura = fortalice ?, 19 

fara = fishing expedition, 158 

felling = breach of contract, 217 

forfal = essoin, 152 

forfang =reward for rescuing stolen pro- 
perty, 8 

forshard = foreclosed, 298 

fremeles = useless, 161 

goggyngstoole = cucking-stool, 79 

guerra = feud, 81 

herle = earnest, 217 

hernae = earnest, 217 

insidiatio = civil strife, 6, 70 


kirseth = sitting in peace, 278 

list = ? wall-course, 549 

melynn- = sandstone, 306 

oppressio domorum =? contact of houses, 
249 

owel genuil = equal degree, 274 

poralez = perambulations, 250 

quilet = collecta = retrocomitatus, 107 

resticiare = repair 

sacrabor = fresh suit, 54 

saker = to take out, 216 

shartfort = foreclosed, 300 

shortford = foreclosed, 304 

skorpe = sceorp, garment, 33 


. Skorrie, see skorpe 


skyll = reason, 51 

slocking=enticing a servant from his 
master, 216 

thoftis =rowers’ benches, 33 

twerthrounay =thwartnay, 163 

vorveng, see forfang 

wah3trew =felon’s tree, gallows, 75 








Aberystwith, writ of right, 252 
Archinfield, blood-feud, 30; felon's lands, 
68; wager of law, 36 


Berwick, earnest, 217 ; oath, 45 

Beverley Custumal, real actions, 237-238 

Beverley (Seld. Soc.), attachment, 4; 
landlord as creditor, 314; summons, 94 

Bristol charter, distraint, 115, 120; duel, 
32; pledges, 101 

Bristol Custumals, amicable agreement, 
89; damages, 208; debt, 187; distress, 
139 ; jurors, 290, 294; mainprise, 21; 
mayor’s jurisdiction, 245; prison, 64 ; 
rent arrear, 290, 294; summons, 91; 
witness, 166, 168; writ of right, 251 

Bury Charters, brewster’s oath, 185; dis- 
iraint, 109, 113; gage, 143; inquesí, 
198; purprestures, 250; rent arrear, 
291; seisin, 271; writ possessory, 256 


Canterbury, debt, 191-192; fresh force, 
243; reprisal, 125; wager of law, 176 

Cardiff, distress, 135; summons, 90 

Carlisle, mort d'ancestor, 243-244 

Carlow, duel, 32 

Carrickfergus, arrest, 106; honest pur- 
chase, 60 

Carrick-mac-Griffin, 
pledges, 101 

Chard, amicable agreement, 104 

Chester, disseisin, 231; distraint, 111; 
felon’s lands, 67; fires, 81; prison, 65; 
purchase of stolen goods, 57; rent 
arrear, 297 

Cinque Ports, felon’s goods, 72; foreign 
attachment, 128; foreign gage, 192; 
inquest, 17; oath, 51, 52; prison, 66; 
summons, 94; testator’s debts, 212 


distraint, 109; 
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Colchester, distraint, 120; essoin, 155; 
oath, 46; panel of the moiety, 11 

Congleton, prison, 65 

Cork, attachment, 106—107; contract, 
213; distraint, 114, 141, 142; God’s 
pence, 218-219; husband and wife, 
224; pledging, 24, 95, 96; replevin, 
139; writ of right, 256-259 


Dover, appeal, 26; asylum, 12; attach- 
ment, 107; bloodshed, 85; disseisin, 
240; distraint, 158; extradition, 9; 
felon’s lands, 69 ; gages, 144 ; infalista- 
tion, 76 ; inquest, 17 ; keeping of peace, 
18; larceny, 57, 61; mort d’ancestor, 

263; oath, 42, 43; pledges, 96, 97 ; rent 
arrear, 309; reprisal, 125; sacrilege, 
77; sequestration, 18; sole oath, 182 ; 
tally, 205; testator’s debt, 212-213; 
threats, 81; waste, 284; writ of right, 
260, 264 

Dublin, see Waterford 

Dublin Calendar, arrest, 3; default, 160 ; 
distress, 147 

Dunsete Laws, blood-feud, 30; lawmen, 
10 

Dunstable, jurors, 11 

Dunwich, distraint, 109; duel, 32; oath, 
45; panel of the moiety, 11 


Edinburgh, infants, 64 ; larceny, 56 

Egremont, distraint, 111; felon’s lands, 
68; oath, 40; seisin, 271 

Exeter, beast damage feasant, 88; cove- 
nant, 176; distraint, 104, 112, 117; 

. essoin, 152, 160; fees, 132; Jews, 201; 
lost goods, 58; mainprise, 22; oaths, 
177 ; promise to pledge, 101; proof of 
delivery of goods, 202; rent arrear, 
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304; soke, 3; suit, 167 ; summons, 91, 
93 ; writ of right, 252 


Faversham, prison, 65 

Fordwich, acquittance, 172; appeal, 27, 
29; appeal withdrawn, 86; arrest, 5, 
6 ; covenant, 214 ; damages, 208 ; debt, 
206; default, 160; delays, 157; dis- 
traint, 133, 143 ; distraint of land, 193; 
drowning, 75; duel, 32-33; essoin, 
157-158; extradition, 9; felony in the 
foreign, 7, 8; felon’s goods, 69, 71; 
felon’s lands, 68; inquest, 17; larceny, 
56; love day, 90; mainprise, 21, 53; 
nude parole, 182; oath, 42-45, 50; 
pledges, 96; prison, 66; purprestures, 
250; real actions, 263; rent arrear, 
292, 306-307; replevin, 135 ; reprisal, 
122, 123, 125; sequestration, 18; sub- 
mission to verdict, 215; suit, 25; 
summons, 93; tally, 202; testator’s 
debts, 213; wager of law, 171; war- 
ranty, 57, 62; waste, 285 


Gateshead, replevin, 185 

Godmanchester, entry, 286-287; essoin, 
153; exceptions, 161; larceny, 56; 
recognizance, 24 

Grimsby, distraint, 116; jurors, 11; 
merchants’ debts, 126 

Guildford, attachment, 102 


Hastings, appeal, 27, 29; false appeal, 
87; arrest, 5, 6; asylum, 12; debt, 
191; debtor's land, 194; distraint, 
114-115 ; essoin, 158; extradition, 10; 
felon's goods, 71 ; felon's lands, 69 ; in- 
falistation, 76; inquest, 17; larceny, 
56-57 ; mainprise, 21, 158; oath, 42-44; 
real actions, 263; rent arrear, 309; 
reprisal, 122-125; sequestration, 18; 
specialty, 204; summons, 93; tes- 
tator's debt, 212; warranty, 57, 62; 
waste, 284-285 ; wife as trader, 228 

Haverfordwest, building of burgage, 278; 
employer's liability, 221; mainprise, 
22; reprisal, 121 

Hedon, summons, 94 

Hereford, abetting resistance, 195 ; arrest 
in soke, 3; arrest, 6; blood-feud,31;com- 
purgation,182 ; customary offenders, 84 ; 
debt, 191 ; debtor’s land, 194; disseisin, 













240-242 ; distraint, 118, 139; forfeit 
of goods, 70; forwardsmen, 203 ; los 
210; lost deed, 207; mainour, 5 
panel of the moiety, 11; real acti 
264-265; repairs, 280; scolds, ' 
seisin, 276 ; tally, 205; testator's dek 
211-212; waste, 285 

Hythe, arrest, 6; asylum, 12; compurga- 
tion, 183; covenant, 214; debt, 206; 
detinue, 219; extradition, 9; felon’ 
goods, 171; felon’s lands, 70; inqt 
17; mainprise, 21; oath, 43, 44 ; ; 
actions, 263 ; rent arrear, 307-308 ; 
prisal, 121 ; self-defence, 86; suit, 167; 
summons, 94; tally, 205; threats, 81; 
wager of law, 175; waste, 285 


Inistioge, suit, 167 

Inverness, distraint, 115; oath, 46 

Ipswich, assize of nuisance, 249 ; attorn- 
ment, 315; compurgation, 179, 180; 
customary offenders, 83; defamation, 
78, 79; disseisin, 233-234; distraint, 
110, 112 ; gage, 147-149; lost goods, 57, 
62; married women, 223; partible in- 
heritance, 266; procedure, 197; real 
actions, 254 ; rent arrear, 291, 295, 302 ; 
tally, 202 ; threats, 81; warranty, 267 ; 
waste, 282, 285-286 ; writ of right, 254 

Irishtown, arrest, 107 ; debt, 188 


Kells, mainprise, 20; prison, 64 

Kemeys, appeal, 28; distraint, 155; 
loans, 209 

Kenfig, prison, 66 

Kilkenny, arrest, 3; bailed goods, 150 ; 
boundaries, 248; debt, 186; duel, 32; 
felon’s goods, 72; fresh force, 239, 
240; gage, 147; panel of the moiety, 
10; plea of account, 219 ; pledges, 100 ; 
prison, 64, 66; purchase of stolen 
goods, 60; real actions, 238-239, 262 ; 
receivers, 62 ; repair of burgage, 278-279 ; 
servants, 62; tenant’s expenses, 277 ; 
threats, 81; waste, 283, 285; witness, 
170 


Lancaster, arrest, 106; pledges, 100; 
prison, 66 

Langharne, employer’s liability, 221 

Leicester, customary offenders, 83; de- 


fault, 160; distress, 108, 117, 130-131 ; 
essoin, 161; exceptions, 161; forfal, 
152; Havelaw, 151; oath, 49; pledges, 
98 ; rent arrear, 293; thwartnay, 163- 
164; wager of law, 171 

Limerick, oath, 37 

Lincoln, eompurgation, 182; debt, 189, 
190 ; false appeal, 87 ; female oath, 186 ; 
foreign attachment, 127; fresh force, 
243 ; inquest, 200 ; married women, 226; 
merchant’s books, 204; nonsuit, 87; 
oath, 40 ; obligation, 206-208 ; plea of 
account, 221 ; pledges, 24, 100; prison, 
66; procedure, 197-198; rent arrear, 
310; waste, 285 ; wife as trader, 227; 
writ ‘ex gravi querela,’ 245 
Llantrisant, mainprise, 23 

London, appeal, 25, 26, 29, 50; appren- 
tices, 229 ; arrest in soke, 2,134; assize 
of nuisance, 245-248; asylum, 11; 
attachment, 103; bailed goods, 148; 
eompurgation, 177, 183-184; damages 
for debt, 208; debt of non-resident, 
194 ; decisory oath, 184; detinue, 219, 
220; disseisin, 231; distress, 147; 
drowning, 75; duel, 33-34; earnest, 
218; eloigners, 135; employer’s lia- 
bility, 222; entail, 319; essoin, 156 ; 
exceptions, 161; false coin, 52; felon’s 
lands, 67; felony in the foreign, 7; 
female oath, 185; foreign attachment, 
127-128; foreign debtor, 127; fresh 
force, 242-243; gavelet, 297-300; in- 
fants, 63 ; inquest, 13, 20; landlord as 
creditor, 314; mainprise, 19; oath, 37, 
39, 45, 47-49; outlawry, 72; panel of 
the moiety, 201; pledges, 23; rent 
arrear, 290; repairs, 279; seisin, 270- 
271; summons, 90; tally, 202, 204; 
tenant’s notice, 311; termor’s security, 
312; testator’s debts, 210-211; toll 
withheld, 172; wager of law, 170, 173, 
177-178; warranty, 267-268; waste, 
284; wife’s contract, 225; wife as 
trader, 227; withernam, 119, 123 ; wit- 
ness, 165, 169; writ of right, 262 
Ludlow, felon’s lands, 68 

Lydd, abetting trespass, 82; amicable 
agreement, 89; appeal, 27; arrest, 4; 
debt, 191; distraint, 114, 133-134; 
eloigners, 134 ; false appeal, 87 ; felon’s 
goods, 71; felon’s lands, 70 ; fugitives, 
185; gages, 144; inquest, 16; larceny, 
57, 61; mainprise, 21; nonsuit, 87; 





INDEX TO CUSTUMALS 325 


oath, 42, 51-52; plea of account, 220 ; 
pledges, 97,100; replevin, 137-138, 145 ; 
self-defence, 53, 86 ; sequestration, 18 ; 
summons, 94; threats, 81; wager of 
law, 175-176 


Manchester, attachment, 105; distraint, 
118; feud, 31; larceny, 55; seisin, 
276; suit, 167; summons, 92; with- 
drawal of appeal, 86; witness, 166, 180 

Montgomery, arrest, 105-106 ; blood-feud, 
31; mainprise, 20; mortgage, 287; 
persons often accused, 85; seisin, 276 

Moone, distraint, 115; duel, 32 


Neath, prison, 66 

Newcastle-on-Tyne, distraint, 109, 110; 
duel, 34 ; foreigner's debt, 127 ; seisin, 270 

Newcastle-under-Lyme, distraint, 134 

New Malton, distraint, 136 ; essoin, 150; 
prison, 66 

Northampton, assize of nuisance, 245; 
bailed goods, 148; defamation, 153, 
181; distraint, 129, 130; distress, 103 ; 
earnest, 218; fresh force, 237; gage of 
land, 288; loans, 209; pledges, 98; 
possessory writs, 249-244 ; rent arrear, 
292, 294-295, 305; seisin, 272-273; 
servant’s contract, 215; service of 
superior lord, 296; waste, 281 

Norwich, arrest, 6; attornment, 315; 
compurgation, 181; debt, 188, 203; 
distress, 133, 140; earnest, 218 ; essoin, 
153; fresh force, 236; hue and cry, 2; 
husband and wife's debt, 224-225; 
mainprise, 21-22; nuisance, 249; out- 

^ lawry, 73; replevin, 137 ; robbery, 54; 
writ of right, 254- 

Nottingham, attachment, 103; gages, 
145; grand assize, 259 ; seisin, 271 


Okehampton, distraint, 133; wager of 
law, 170 
Oxford, felon’s lands, 68; outlawry, 72 


Pembroke, distraint, 109; seisin, 271 

Pevensey, drowning, 75 ; inquest, 15, 16; 
mainprise, 21; oath, 40; reprisal, 123; 
writ of right, 261-262 

Pontefract, bailed goods, 149; distraint, 
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111; duel, 36; mainprise, 19; oath 
40; seisin, 272; summons, 90-91; suit, 
167; thwartnay, 162; wager of law, 
172 ; 

Portsmouth, attachment, 104; beasts 
damage feasant, 87; burning, 77; 
drowning, 75; forgery, 8l; larceny, 
55; mutilation, 77; pledges, 98; rent 
arrear, 301; seisin, 274; summons, 
91; writ of right, 252 

Preston, blood-feud, 30; debt, 126, 186; 
defamation, 78; duel, 35; earnest, 
217; false coin, 52; fires, 81; main- 
prise, 19; ordeal, 36 ; rent arrear, 297 ; 
seisin, 272 ; suitor executes, 73; wager of 
law, 178; waste, 278; witnesses, 172 

Prestwick, prison, 67 


Reading, rent arrear, 302 

Rhuddlan, distress, 135; wife's suit, 225 

Romney, alienating goods * pendente lite,’ 
134; amicable agreement, 89; appeal, 
26-27; appeal withdrawn, 86; arrest, 
5, 7; covenant, 214, 219; debt, 146, 
183, 206; detinue, 219; distraint, 114 ; 
eloigners, 134-135; false appeal, 87; 
felon’s goods, 68, 71; felon’s lands, 
70; foreigner’s good fame, 7; free- 
man’s goods in felon’s keeping, 71; 
gages, 144; inquest, 16, 21; larceny, 
56, 61; mainprise, 21; mayhem, 44; 
oaths, 42, 51; plea of account, 220; 
rent arrear, 293-294, 311; replevin, 45, 
137; reprisal, 121-124; sequestration, 
.18; suitor executes, 74; summons, 92; 
threats, 81; waste, 285 

- Rossbercon, duel, 32 

Rye, appeal, 26, 29 ; arrest, 4-6; asylum, 
12; death penalty, 76 ; debt, 191; dis- 
traint, 114; duel, 32; essoin, 158; ex- 
tradition, 9; felon’s goods, 71; felon's 
lands, 69 ; inquest, 17 ; larceny, 56 ; lost 
goods, 57 ; mainprise, 21; oath, 42-44; 
pledges, 97; rent arrear, 309, 310; 
reprisal, 122-123, 125; sequestration, 
18 ; specialty, 204 ; summons, 93 ; tally, 
202; warrant, 62; waste, 285; wifeas 
trader, 227 


Salford, debt, 186; default, 151; dis- 
traint, 111; husband and wife, 222; 
larceny, 55 

















Sandwich, appeal, 28; burial aliv 
distraint, 131; distress, 148 ; oa 
45, 50; summons, 96; wager o 
171. See Fordwich 

Scarborough, . disseisin, 242; dis 
109; duel, 32; mainour, 54 

Scotland (L. Q. B.), beast damage fe 
88; boundaries, 248; compurs 
46, 179; confession, 165; dead : 
debts, 210; debt, 184; debtor's l: 
193 ; disseisin, 232, 242; distraint, 
112, 117, 131-132; distress sold, 14 
duel, 35 ; essoin, 151, 267 ; fires, 
foreigner’s debts, 127; fresh defoi 
ment, 235; gage of land, 288; husl 
and wife, 223; infants, 63; larce 
55; mainprise, 19, 20; oath, 50; 
pledges, 101; prison, 65; rent arrear, 
290, 301; replevin, 136, 138 ; reprisal, 
121; seisin, 278 ; suitor executes, 73; 
ihwartnay, 163; wager of law, 1 
179; waste, 278; witness, 166-1 
writ of right, 251-252 

Shrewsbury, outlawry, 72; fires, 82 

Southampton, debt, 187; wager of law, 
175 

Stockton-on-Tees, God’s pence, 218 

Swansea, adjournments, 152 ; appeal, 26 ; 
mainprise, 22-23 


Taunton Dean, felon’s lands, 69 

Tenby, distraint, 109; mainprise, 22 

Tettenhall, defamation, 80; infants, 64 ; 
seisin, 277 | 

Tewkesbury, summons, 90; title-deed, 
271 

Thomastown, distraint, 109, 115; duel, 
32; reprisal, 120; suit, 167 

Torksey, attachment, 102; brewster’s 
oath, 185; defamation, 79; distraint, 
105, 114; essoin, 154-155 ; exceptions, 
161-162; foreign felon, 9 ; infants, 63 ; 
inquest, 198-199 ; rent arrear, 201-292; 
servants, 222; wager of law, 173; wife 
as trader, 227; writ of right, 259, 260 


Wakefield, female oath, 185; infants, 64 

Warton, mainprise, 19 

Waterford, alienation of land, 288; ap- 
prentices, 222, 228-229 ; approvers, 74 ; 
appurtenances, 319, 320; arrest, 150; 
arson, 77; attachment, 99, 105; com- 


munal loan, 127; covenant, 213; 
distraint, 104-105, 110, 118; distress, 
140-141; dog-killing, 81 ; earnest, 218 ; 
extradition, 9; foreign attachment, 
129; fresh force, 235; fugitive's wife's 
arrest, 202; God's pence, 218; goods 
eloigned, 59; hue and cry, 1; hundred 
court, 254; infants, 63; inquest, 13, 
48; lease enrolled, 274-275; married 
women, 225-226; millers, 74; mort 
d’ancestor, 255; party-walls, 249; 
pledges, 99, 101; purpresture, 235; 
rent arrear, 303; rent enrolled, 313; 
replevin, 136; robbery, 53 ; security of 
termor, 312; seisin, 275-6; slocking, 
216-217; summons, 91, 92; tally, 
203; wager of law, 37; warranty, 269, 
270; waste, 283, 287; witness, 168; 
writ of right, 254-256 





Wearmouth, distraint, 111; duel, 34; 


foreigner’s debts, 127 ; foreign offence, 
10; oath, 40 
Whitby, amicable agreement, 89 
Winchelsea, appeal, 26, 29; arrest, 
4-6; asylum, 12; death penalty, 76; 
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debt, 191; debtor's land, 194; delays, 
158; distraint, 114; essoin, 158; ex- 
tradition, 9; false appeal, 87; felon's 
goods, 71; felon's lands, 69; inquest, 
17; larceny, 56; mainprise, 21; oath, 
41; pledges, 96; rent arrear, 309; 
reprisal, 122-125; sequestration, 18; 
summons, 93; tally, 202; testator’s 
debt, 212; waste, 284; wife as trader, 
227 

Winchester, disseisin, 232; distraint, 113; 
oath, 46; procedure, 195; rent arrear, 
301; seisin, 274; tally, 202; writ of 
right, 253 

Worcester, prison, 66; servants, 63; wife 
as trader, 227 


Yarmouth, attachment, 102; debt, 191; 
distraint, 116; jury in writ of right, 
254; mainprise, 21; pleading out of 
borough, 10; rent charge, 319 

York, devise, 244; oath, 39 


Youghal, God’s pence, 218 
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Abatement of suit, 161 
plea of, 233, 236, 254, 295. See Fresh 
force 
Abetting trespass, 82-83, 85 
Account, 219-221 
action of, against women and infants, 
227 
Accused persons, who are not convicted, 
85 
Achieve, order to, 296 
Acquittance (by oath), 43 
compared with proof, 50-51, 137, 171, 
176, 181, 185, 219, 220 
Action, recovery of, 160, 254, 273 
Adjournments, 152 
Adultery, 50-51 
Affeering of amercement, 85, 159, 174 
Affidation, 96-97, 136, 176, 191, 201, 264 
Agent, liability of, 221-222 
Agent’s proof against employer, 220 
Agreement out of court, 89, 104, 167, 249, 
250 
Alderman, 231, 246, 250, 271, 279, 301 
Alienation of burgages, 271 
of land, 276 
of lands or goods pendente lite, 134, 270, 
287-288 
Amercement for false hue and cry, 1 
pledge acquitted of, 9 
assessment of, 11, 159 
of the moiety, 46 
limited, 47, 218 
at bailiff’s pleasure, 84, 265 
for bloodshed, 85 
to community, 89, 191 
of pledges, 97 
for failure in oath, 168 
lord’s, 174 
for withholding debt, 183 
for default, 189, 197-199 
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Amercement and fine, 206 
for ‘ slokking,’ 216 
of jurats, 200 
for fraud, 275 
for waste, 286 
in fresh force, 238, 313 
for absence from inquest of fresh force, 
241 
none for purpresture, 250 
Appeal, forty days to answer, 29 
for death of a foreigner, 32 
withdrawal of, 29, 86 
penalty for false, 87 
persons excluded from, 25-26 
pledges to prosecute, 27 
Appellor, king needs none, 47, 76 
if unsuccessful, forfeits his goods, 87 
Appellor's recovery of goods, 28, 72 
summons to appear, 26-28 
Apprentices, master's liability for, 222 
law of, 228-230 
female, 229-230 
Approver, 74 
Approver’s trial by battle, 32-33 
Appurtenances, 319, 320 
Arrest, 2-12, 17, 18-24, 97, 149, 150, 
190, 192, 198 
without suit, 4-6 
on suspicion, 6 
burgess’s freedom from, 105-106 
at night, 107, 134 
of wife for husband, 226 
plaintiff’s power of, 3, 4, 134, 150 
freeman cannot arrest freeman, 3 
of man bound over to keep the peace, 
4 
in fresh force, 239 
See Fugitive, Attachment 
Arson, 36, 77, 81 
Asylum in borough, 11 
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Attachment, 2-12, 14, 18-24, 55, 61, 102- 
117, 140, 187-188, 192 
of household, 14 
custody of, 141 
contrasted with distress, 92, 94, 132 
of pleas, 96-97, 99 
outside house, 103, 105 
by daylight, 106 
of fugitive debtor, 133 
none for breach of covenant, 214 
by wages, 222 
in defendant’s presence, 154 
See Fugitive, Arrest, Distraint 
Attaint of plea, 164 
Attorney, when tenant may have none, 
317 
of mayor, 212 
of jurat, 213 
of married woman, 226 
Attorneys in real actions, 260 
Attornment, 315-319 
Auditors of account, 220-221 
Averment, 183 


Bail, proof of, 202 

Bailed goods, in felon’s keeping, 71 
distress and attachment on, 130, 148- 

150 

gage of, 149 

Bailee, action of account against, 221 

Bailee’s liability, 148 

Bailiff holds inquest, 9. See Coroner 

Ban cried, 274 

Bar, 97, 137, 206 

Barons of the Cinque Ports, 12, 44, 144 

Baronship, 67 

Battery, 83, 158, 170-171 

Battle, see Trial by battle, Duel 

Beadle, 15, 65, 110, 261 

Beasts damage feasant, 87 
identification of, 59 

Bench, 22 

Benches, four, of the husting, 48 

Bequest, see Devise 

Berdes (Pevensey), 16 

Blinding of felons, 77 

Blood feud, 30-31 

Bloodshed, 85, 158, 170-171 

Bond for good behaviour, 24 

Bondage, 228. See Villeins 

Booth, see Stall 

Boundaries, official setting of, 250-251 
See Liners, Purpresture 

Branding for sacrilege, 77-78 


Brewsters’ withernam, 125 
compurgation, 185 

Burgage, 34-35, 66, 136, 159, 271, 310 
building of, 278-279 
gaged, 271 

Burgess, king’s, or lord’s, 35 
foreign and denizen, 180. See Foreig 

Burgess mill, 65 

Burgess’s offence in the foreign, 10, 11 
tenement his gage, 53, 106 

Burglary, 83, 85 

Burhmanmote, 189, 197, 245 

Burhmote, 154, 226 

Burial alive, 75 

Burning penalty, 77 





Cartwheel, ear nailed to, 57 
Castle gate, 22 
Castle guard, 110, 112 
Chaining of prisoners, 65-66, 97 
Challenge of hundred, 91 
of common day, 197 
Chamberlain of London, 38 
Churchwardens’ action, 63 
Cinque Ports, see Barons, Compurcadialll 
Courtesy 
Clergy as compurgators, 50 
criminous, 53 
their prison, 66 
distraint on, 113 
Common clerk, 41 
Common law, 27, 62, 76, 85, 155, 253, 
259, 311 
of the king, 285 
See Law of the land 
Common letters, 121-125, 229 
Communal payment of debt, 126-127 
Community, ejection from, 6, 12, 27, 40, 
68, 80, 84, 116 
debts to, 107 
Compurgation, oath of forty, 36 
oath of thirty-six, 37-40, 49, 62, 68, 
173 
Cinque Ports oath of thirty-six, 40-45 
oath of twenty-four, 45 
8-fold (18 oaths), 38-39, 45, 173 
oath of twelve, 35, 46-47, 58-59, 60, 
172, 176, 254 
oath of eleven, 46 
oath of 6, or 7th hand, 25, 47, 59, 163, 
166, 169-178, 177, 182-183, 206 
oath at 6 churches, 177-178 
oath of five out of ten, 179 
oath of four, 176, 182 
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Compurgation, oath of three, 59, 172, 
175-178, 180, 183, 185, 191, 199, 203, 
206 
female, 80, 185-186, 227 
at sacred seasons, 173 
none in Lent, 176-177 
against the lord, 173 
plaintiff's absence from, 178 
none for househire, 183 
none against tally, 184 
none for slander, 79 
none against sealed writing, 101 
compared with proof, 181 
of executors, 211-212 
See Acquittance, Decisory Oath, Oath, 
Witness 
Compurgators, kinsmen as, 47 
their quality, 48-51, 163, 171 
hired, 163—164 
named, 163-164 
chosen by lot, 179 
delay to find, 177 
brewster, 185 
bachelors as, 48 
Contession, 165 
of felony, 74 
Constable, 6, 24 
Contempt, 107, 188, 287 
Contract, 213-219 
outside the franchise, 214 
servants’, 215-216 
Coroner’s inquest, 13-17 
judgment, 75 
Coroners as judges of manifest thieves, 54 
Costs, 87, 160 
County court, 104, 107, 110, 112 
County, witness to be of foreign defend- 
ant’s, 165 
Courtesy of bailiff, 276 
of the Cinque Ports, 122 
Courts, day to day, 85, 195, 215, 263 
hour to hour, 215, 241 
of right patent, 259 
men of the, 273. See Pleas 
“ of foreigners, 197 
of inquests, 200 
great, 289, 315 
three head, 210 
See Burhmanmote, 
Hundred 
Covenant, breach of, 213-219, 312 
enrolled, 275 
witnesses of, 168 
Credit, compulsory, 101 


Portmanmote, 
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Creditors, warning of, 209 
Cucking-stool, 79, 223 
Customary offenders, 88-85 
Cut-purses, see Larceny 


Damages laid on a shrine, 88 
taxing of, 174, 190, 198, 201 
against one accused of false tally, 205 
wife's, 226 
for false appeal, 87 
for distraint in reprisal, 116 
process in execution for, 139 
in fresh force, 239, 240, 242 
in real actions, 262, 266 
double, for waste, 286 
double, for enclosing, 295 
for confessed wrong, 165 
for debt, 206-208 
for want of dog, 81 
for want of servant, 216 
See Leech-fee 
Debt, simple process for, 110, 186-188 
acknowledged, 109,111,127, 186-187, 208 
processes for large and small, 179, 181, 
188-195 
alleged payment of, 206-207 
competence of court for, 207 
without witness, 167 
with witness, 180 
action against a minor in trade, 227 
action for procuring service of persons 
under age, 217 
of wife before marriage, 224 
Debtor, official protection of, 188 
Decisory oath, 184-185 
Deeds, lost, 207. See Tally, Title 
Defamation, 78-80, 153, 181 
of officers, 104 
Default, 93, 151—160, 187, 189 
plaintiff's, 151, 160, 178, 254 
in fresh force action, 240 
saved by proof of non-summons, 90, 91, 
108, 151, 198-199 
after attachment, 154 
after inquest, 157 
amercement for, 186 
Deforcement, 95-96, 102, 257 
by single woman, 224 
fresh, 286. See Disseisin 
Delays, stranger’s, 157, 196 
in writ of right, 255. See Essoin, Default 
Delivery of goods, proof of, 202 
Deodand, 17 
Detinue, 219 
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Devise, 243, 245, 260, 268-269 
unlawful, 234 
by a malefactor, 85 
Disseisin, 231-242. See Fresh force 
Distraint by judgment, 93, 107, 139 
for acknowledged debt, 109, 111 
outside the vill, 114 
in writ of right, 252 
outside the house, 93, 105 
inside the house, 144 
in hall or chamber, 104, 295 
inside and out, 108, 110, 112, 114, 139, 
146, 158, 201 
by night, 106 
at mill or oven, 131 
day to day, 153, 159, 188 
court to court, 154 
by doors and windows, 281, 291, 294, 
300-301, 305 
by cattle, 135, 138, 141 
by sods, 300, 304 
reasonable, 129-132 
of fugitives, 135 
on deforcer, 258 
on beast damage feasant, 88 
Distress, 102-150 
appraised, 125, 137, 140, 142, 190, 192 
not to leave the borough, 135-136, 291- 
297 
cost of keeping, 138 
perishable, 138-139 
when delivered to creditor, 137, 139, 
142, 146, 192 
delivery to defendant, 143, 195 
proclamation of sale of, 144-147 
insufficient, 155 
diffieulty in getting, 98 
simple and grand, 108-109, 151, 189, 
190, 257-258 
not removed till judgment, 141 
rules for safe-keeping of, 140-142 
Dog-killing, 81 
Door east down, 297, 309, 310. See Dis- 
traint by doors 
Doors sealed. See Sequestration 
Dower, 277, 285 
felon’s wife’s, 68 
Drowning penalty, 75-76 
Duel, why not waged, 31. See Trial by 
battle 


Ear-eutting, 55-57 
Earnest, 217-219 
Ejectment, 240. See Disseisin 






Employer's proof against agent, 220-2 
liability for agent, 221-222 
Entail, 319 
Entry for default of payment, 286, 9 
293 
Escheat, 70. See Felon’s lands 
to the community, 84-85 
of pig damage feasant, 87, 88 
of vacant land, 275-276 
Essoin, 22, 35, 92, 151-161, 173, 187, 1 
197 
of the fare, 158 
defective, 153 
after wager of law, 153, 157, 159, 173 
of king’s service, 153 
reciprocal, 155 
number reduced, 155 
when one, 157-158, 247, 255 
in fresh force, 243 
of pilgrimage, 267, 271 
of fairs, 161, 267 
in writ of right, 252-267 
after appearance, 189, 266 
of inquest, 189-199 
‘unde jurata,’ 200 
‘unde visus,’ 261 
when none, 155, 158, 220, 234-235, 
240, 245, 249, 264, 282, 315, 317 
Estates of men, rich, medium, and poor, 
257-258 
Examination of witnesses, 168, 203, 207 
of plaintiff, 175, 197-198, 206, 221 
Exceptions, 154, 161, 184-185, 196 
Excommunicate, imprisonment of, 23 
Executor’s and testator’s debts, 210-213 
Exigent, 72-73 
Extending of lands, 193, 248-250 
Extradition, 9, 10, 14, 229 


Fairs, arrest in, 106 
distraint in, 111 
essoin of, 161, 267 
credit at, 209 
St. Bartholomew’s, 246 
St. Giles’, 246 
False coiner, 23, 52 
Fees, distress in privileged, 132 
for arrest, 4 
for gaoler, 87 
for common letters, 121 
for seisin, 260, 309 
on alienation, 271, 276 
Felon, binding and loosing of the accused, 
8, 29 i 
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Felon’s chattels, 8, 17, 62, 67-73, 314 
clothes, 52-53 
avowal on ownership of goods, 71-72 
lands, 67-70 
wife, 67-68 
Felony in the foreign, 7-9, 12, 25 
‘Fetch and have’ custom, 250 
Feud, 31 
Fires, accidental, 81-82 
‘Firma burgi,’ 52 
Fishermen, distraint on, 132 
Fixtures, 305, 320 
Flogging, 50-51, 55: 
Folkmoot (London), 72, 90 
Foot, claim with right, 250 
Foreign attachment, 118-119, 127-129 
Foreign burgess, 180 
Foreigner, arrest of, by denizen, 3 
on jury, 10, 11 
as approver, 32 
as ereditor, 99, 126-127 
as debtor, 110-115, 119—122, 127, 157, 
192, 204 
as witness, 168 
as landlord, 291 
distress on, 130-133 
hatred of, 16 
against foreigner, 143, 183, 192 
against burgess, 165-167, 181, 196, 
201 
Foreigner’s proof of good fame, 7 
extradition, 10 
duel, 32-35, 37 
compurgation, 43-44, 170-171, 173, 
176-177, 181, 183 
summons, 92, 94, 191 
attachment, 96 
faith on the rod, 97 
arrest, 97 
replevin, 136, 138, 140-141 
land in borough, 194, 285 
writ of right, 257 
Foreigners, court of, 197 
Forgery, 81 
Forking by essoin, 253 
* Forshut’ custom, 298-300 
Forty days term of fresh force, 233-234, 
238-239, 242-243 
of nuisance, 249 
of sequestration of land, 259, 260 
for building, 278-280 
Forty weeks, 242 
Forwardsmen, 203-204 
Franchise, indwellers not of the, 32, 34 


Free bench, 282 
Free custody, 64-67, 95 
Fresh force, 231-242, 276, 310-311, 312 
Fugitive, 3, 68-69, 70, 96, 105, 114, 133- 
184, 226 
forfeits summons, 92, 114, 135 
forfeits essoin, 114 


Gage of burgage, 271. See Land 
Gage, redemption of, 289 
pleading by, instead of writ, 254 
by free tenement, 58, 154 
by stall, 151 
for money lent, 143, 147 
sale of, 143 
eight days to acquit, 144 
fifteen days to acquit, 145-147 
forty days to acquit, 145 
See Pledges, Year and day, Land, Re. 
cognizance 
Gages of prosecution, 96-97 
refusal of, 100 
forfeiture of, 147-148 
of bailed goods, 149 
of acknowledged debt, 186-187 
Gallows-tree, 74-76 
Gaol, see Prison 
Garnishment, 190 
Gavelet, gavelak, 297-299, 304 
Gavelkind, 69, 70 
Geese damage feasant, 88 
Gentleman’s prison, 66 
Glebes, seven, 304 
Goats damage feasant, 88 
God’s penny, 217-219 
Grand assize, 253, 256, 258-259, 264 
Great law, see Compurgation, Oath of 
thirty-six 
Guardians, 63, 217 
Guardianship of land in action of fresh 
force, 233, 238 


Hamsoken (by intrusion), 236 
‘Have Law’ custom, 151 
Host as pledge, 130 
Hosting, 47 
House closing, 117, 241 
destruction, 30, 264, 280 
See Sequestration 
Househire, 183, 186 
Household, the lord’s, cannot appeal bur- 
gesses, 26 
lord’s, plea touching, 23 
attachment of, 14 
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Household compurgators, 50 
Hue and cry, 1, 2, 18, 95-96, 102, 237, 240 
wrongly raised, 1, 2 
Hundred day, 18, 91, 26-27, 41-44, 152, 
238, 240, 251, 254-255, 262-263, 
307-311 
Hundred, judgment of, 22 
challenged, 91. See Challenge 
Husting, 48, 72, 90, 246, 262, 297-299 


Imprisonment, see Prison 
Infalistation, 76 
Infant in real action, 234, 247 
enfeoffment of, 256 
as trader, 227 
liability of, 63-64 
as warrantor, 255 
See Majority, term of 
Inquest of nuisance, 246-247 
of waste, 282 
of novel disseisin, 281-233, 235, 240-941 
of covenant, 312 
of merchant’s contract, 214 
of action of account, 221 
of slander, 79 
instead of grand assize, 259 
on foreign felon, 9 
on disturbance of the peace, 18, 170-171 
on compurgation, 175 
Inquests, who should serve on, 48, 163- 
164, 198-199, 214 
Intrusion, 237~238 
Irons, see Chaining 
Issues (profits of property held in 
sequestration), 189, 191 


Jews, 201 
Journeymen, 83 
Judge and party in one’s own cause, 133 
Judgment on backbearing thief, 53-55 
the old, 103 
rendering of, 152-153 
in debtor’s presence, 153 
compared with compurgation, 154 
compared with inquest, 155 
on the mayor, 212 
Jurats’ power to attach, 4-6 
judgment on mayor, 212 
attorneys, 213 
Jurors challenged, 156 
defaults of, 200 
Jury, panel of the moiety, 10, 11, 201 
Justiciar of London, 38 
of Bishop of Bath and Wells, 104 
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Keys, branding with, 77-78 
ceremony with, in sequestration, 2 
242 
Kilns, burning of, 82 
Kin, 30-31 
as compurgators, 47, 50-51 
pre-emption of debtor's land by, l: 
210 
not to be defrauded by gage of la 
288 
Kindred, degrees of, 274 
King's highway, 55, 94, 103 
Knee-bent, 76 
Knights, 33, 35-36, 113, 130, 178-179, 
209 


Land, covenant concerning, 213 
as gage, 236, 271, 288-290 
untilled, rent arrear of, 8083, 307-308, 

311 
execution on, 98, 106, 118, 126, 190, 
193-195, 210, 223, 278-279 
Landlord as preferred creditor, 314 
Landlord’s expenses on sequestrated land, 
806  . 
notice to quit, 311 

Larceny, 55-62 
12-penny, 22 
scales of, 55-57, 73 
major, 56 

Law of the land, 60, 104, 203, 233 
of London, 161, 231 
of Winchester, 46 
See Merchant Law, Common Law 

Lease enrolled, 275 

Leech-fee, 30 

Lent, rents in, 297-298 

Liability, principles of, 221-228 

Limitation of time, 239 
when none, 248 
See Year and Day, Forty days 

Liners, 248. See Boundaries 

Loans, 143, 209-210. See Credit 
to married women, 225 

London, law of, 161, 231, 290 

Lords, feudal, and land gages, 288 
service to, 296 

Lost property, 57-58 

Lot used in partible inheritance, 266 
by casting a knife, 179 

Love-day, 90, 228-229, 264 


Mace, faith on, 96-97 
Mainpast, 83, 195. See Household 
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Mainprise, 19-24, 53 
body for body, 21 
See Pledges, Replevin 
Maintaining, 83 
Majority, term of, 63-64, 217, 222 
Manifest ‘ law,’ 182 
Market, proclamation of distress in, 144 
no distraint in, 103 
distraint in, 110, 115 
peace, 104 
See Stall 
* Mastes, les? (Sandwich), 28 
Mayhem, 44, 85 
Mayor's or bailiff’s powers of arrest, 5, 6 
judgment on, 212 
Merchant contract, 213-214 
Merchant Law, 126, 202, 204 
Merchants, women trading as, 227-228 
foreign, panel of, 201 
pleas between, 159 
books, 204 
tallies, 204-205 
See Earnest 
Miller hung to his beam, 74 
Miskenning, 25, 163, 223 
Mort d'ancestor, 237-238, 243-245, 251, 
255-256, 263 
Mortgage, 289. See Land as gage 
Mortmain, 310 
Muster, 104, 110, 112 
Mutual responsibility for debt, 111-112, 
115-127, 149 


‘Nameless useless,’ 161 

Nonsuit, 87, 190, 197, 200, 221 

Nose-holding custom, 78 

Nude parole, 182. See Sole hand oath, 
Averment 

Nuisance, 245-250, 254 


Oath, rules against putting burgesses to 
- the, 167 

of witness, 168 

said after bailiff, 174 

on the grave, 48-49 

of sick man, 48 

on faith to the king, 231 

of open and shut door, 58 

on arms, 30 

of reciprocity, 30 

of the moiety, 46 

on Gospels, 41-43, 51, 122, 175 

on halidom, 39, 58 

on conscience, 211 


Oath. See Decisory oath, Mace, - n 
gation, Sole hand 
Obligation, 204, 206, 208 
joint, 100 
single, 206 
double, 208 
Ora of 16 pence, 55, 179, 180 
Ordeal of water and fire, 36, 52 
Outdweller, 34, 127. See Upland-dweller, 
Villein 
Outlaw, 67, 72-73 


Paper, see Tally 
Partible inheritance, 266, 274 
Party walls, 238, 245, 247, 249, 250, 
279 
Peace of God, king and mayor, 275 
disturbance of the, 18 
Peers, 140, 167, 172, 181, 188, 241, 265 
Pelf, 65 
Penalties of life and limb, 55-57, 13-11 
Perambulation, 250 
Perjurors, 50-52, 84, 195, 280 
Petty cheaping, 183 
Pillory, 55-57, 76, 81 
Pleas, good men of the, 245. See Court 
Pledges punished as principals, 4 
letters of extradition of, 9 
responsibility of, 98-101, 140, 141, 154, 
187, 191, 197-198, 200 
quality of, 23-24 
exoneration of, 24 
to prosecute, 26 
See Replevin, Mainprise, Gage 
Pledging, 95-102 
for tenant or lord, 101 
resisted, 102 
of husband and wife, 224 
in writ of right, 264 
Pope, 104 
Porters, 144, 146-147 
Portmanmoot, judgment in, 55 
great pleas of, 254 
Posse of the city, 80, 240, 280 
Pound, 135, 137-138 
Prison for false hue and cry, 1 
for felons and suspects, 4-7 
release on mainprise from, 19-23, 29, 
53-55, 158 
varieties of, 64-67 
none for bloodshed, 85 
for withdrawal of appeal, 86 
for deforcement, 96 
for breach of sequestration, 190 
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Prison for debt, 205 
in action of account, 220 
for women, 227-228 
for disseisin with force, 240-242 
for deforcement, 257—258 
gate, 21 
breach, 23, 83 
Prisoner’s food, 66. See Free custody, 
Chaining 
Procedure in personal actions, 89-221 
Proclamation of rent arrear, 309-310 
Proof by skin and hide, 59 
by witnesses, see Acquittance 
Purchase, proof of honest, 55-60 
Purpresture, 235, 245-250. See Fresh 
force, Nuisance, Boundaries 


Ransom, 6 
Real actions, 32, 46, 151, 157, 159, 171, 
195-196, 201, 231-320 
Receivers of malefactors, 54 
of stolen goods, 62 
Recognizance binding lands, 194-195, 
315 
See Bond for good behaviour 
Record of the court, 199 
making of, 122, 168 
of lease, 275 
' of rent payment, 314 
of reversion, 315-317 
Red purse custom, 82 
Reeve’s plea, 31 
Refuge, 11 
Relief, 132 
Rent, no compurgation for rent arrear, 183 
distraint for, 104, 137, 147-148, 281, 
283, 290-311 
— fraudulent refusal of, 275 
heir’s arrears of, to community, 276 
resistance to distress for, 243 
of a debtor’s tenants, 194 
sale or bequest of, 315-317, 319 
summons for, 94 
Replevin of distress, 88, 113, 116, 122, 
135-148, 290, 294-295 
by reeve, 149 
of distress for rent, 281 
of land, 255, 259, 260-261 
(of persons), 1, 4, 5, 12, 19, 29, 154 
forced, 101 
mutual, 117 
of Christian and Jew, 201. 
prise, Pledges 
Reprisal, see Withernam 


See Main- 
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Rescue, 5 
Resistance to process of law, 195 
Respect of persons, 205, 242 
Responsibility of officers, 100 
‘ Retrait lignager,’ 193, 210 
Reversion, 282, 284-285, 315 
devise of, 284 
Riot, 4, 83 
Rod, bailiff’s white, 240 
faith on, see Mace 
king’s, 301 





‘Sacramentum dominicum, 231, see 
Sacrilege, 77 
Safe-conduct, 188 
Sailors as witnesses, 168 
Sanctuary, 9, 10, 69 
Scalding of thieves, 77 
Scolds, 79-80 
Seal, authentic, 7, 61, 274 
denied, 213 
Sealed writing, 101 
tally, 184, 204 
Sealing of doors, see Sequestration 
Seisin, official delivery of, 270-277 
of ‘day’ and night, 277 
See Year and day, Fees on alienation 
Self-defence, 13, 86 
Sequestration, on suspicion, 18, 19, 86 
breach of, 18 
for default, 189, 190. 
closing 
of land for rent arrear, 301 
by bailiffs, 232, 237, 241, 258 
for king, 233-234, 237, 252, 254-255, 
259, 260-262 
Serfs as compurgators, 50 
Serjeant, 3-5, 14, 57, 95, 104, 114, 257 í 
with axe, 29 
his sole oath, 94 
Servants, rules on hire of, 215-217 
punishment of, 62-63 
Service, arrears of, see Rent 
Sharpness, 76 
Sheriff of London, 2, 13, 20, 38, 48, 134 
211, 231, 290 
Sheriff's help invoked, 14 
Ships, see Sailors 
Slander, see Defamation 
Soke, arrest in a, 2, 3, 103 
summons in a, 2, 3 
king’s, 2, 290 
Sokes of London, 298 
Sokereeve, 271 


See House- 





INDEX OF MATTERS Ouf 


Sole hand oath, 78, 88, 129, 167, 176, 
178, 181-185, 197, 203-204 
Specialty, 129, 186, 192,204, 207, 210-212, 
312 
Specification of time, 161 
Stakement, 301-302, 306-311 
Stall, distraint on a, 112,118, 294 
summons at a, 112 
as pledge, 151 
Staller’s debts, 112 
Statute of Merchants, 132 
Stirrup, the foot in, custom, 90 
Stockhouse, 66 
Stocks, 16, 65, 76, 97, 102, 222 
Stolen goods, 55-60 
Stortisdale, 76 
Suit, 2, 3, 26-28, 54, 72, 176, 183, 202, 
204 
arrest without, 4-6, 12, 27-28 
inquest without, 9 
king’s, 25, 29, 47 
procuring false, 54 
rules on the nature of the, 165-167 
See Witness, Acquittance 
Suitor, execution by, 73-74, 76 
Summons, 2, 3, 90-95, 110, 159, 187 189, 
197 
triple, 89, 94, 157, 195 
for the morrow, 91, 188 
none after distraint, 93 
none for foreigner, 94 
in or out of house, 94 
proof of, 94, 108 
at a stall, 112 
to inquest, 198 
in real actions, 233, 252-267, 282, 297- 
299 
Suspicious places, 7 
persons, 6, 7, 27-28, 50, 60, 62, 163 


Tally, 163, 182 
. proof of, 202-205 
stranger’s, 166 
sealed, 184—204 
Team, 35 
Tenant as preferred lessee, 313 
Tenant’s notice to quit, 311 
security of tenure, 312-313 
expenses, 277 
Tenement as pledge, 53, 106, 154 
trespass which touches, 223 
Thief caught red-handed, 28 
Thiefdowns (Sandwich), 74 
Thief's well, 76 
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Third part, king's, 30, 67 
Third penny, deduction of, 143-144 
Threats, 81 
Thwartnay, 162-165 
Tide as measure of time, 75, 126, 187, 
238- 240 
Title-deeds, 237, 272 
Toll, withernam for, 120-125 
withheld, 172 
payment of, 209 
Tollbooth prison, 66, 100 
Tolsey court judgment, 53 
chastisement at, 62 
prison, 81, 220 
Tort and force, see Wrong and unlaw 
Tower men, 33 
Treason, 34-35, 40, 46, 49 
Trespass which touches free tenement, 
223 
Trial by battle, 32-36, 253, 256, 260, 264. 
See Duel 


Upland-dweller, 40, 58, 111, 118, 127, 136, 
159, 166. See Outdweller, Villein 


Villein, 34-35, 40, 50, 111, 113, 127, 166. 
See Upland-dweller, Bondage, Serfs 


Waif, 61 
Wallbrook, 38 
Warden of the Cinque Ports, 9, 10, 12 
Wardmoot, 279 
Warrantor, naming of, 161, 255 
infant, 255 
foreign, 261, 267 
his movables liable, 268-269 
Warranty of stolen goods, 57-62 
of land, 267-270, 319 
no compurgation in, 35 
of essoin, 153 
Waste and strep of felon's land, 68, 70 
Waste by tenant, 278-287 
in partible inheritance, 266 
pendente lite, 285-287 
loss of tenement for, 283-285 
Welshmen cannot appeal, 26, 30 
suit for stolen goods, 58 
excluded from real action against bur- 
gesses, 241 
Wergild, 23, 30-31, 38, 47 
Wills, 210-213, 244, 284 
Winchester, law of, 46 
Withernam (as reprisal, &c.), 119-125 
in replevin action, 138 
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Witness, dead or sick man as, 48 

by plaintiff and his wife and servants, 

170 

of debt, 180, 184 

See Forwardsmen, Compurgators 
Witnesses, 165-170, 172, 192, 206, 214, 

216, 220 

on naming of, 161 

sailors as, 168 

false, 169, 202 

oath or inquest preferred to, 169 
Women, legal position of, 186 

married, 222-228 

single, 223-224, 226-227 

as apprentices, 229, 230 

See Free bench, Dower, Compurga- 
tion, Felon’s wife 

Wound, exposed or covered, 30 
Writ of abatement, 270 

of ael, 256, 260 

cessavit per biennium, 310-311 

of customs and services, 298, 302 

for debt action, 153, 181, 188 
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Writ for disseisin, 235, 261 


Wrong and unlaw, 162-163, 165 


Year and day escheat, 68-70 


ex gravi querela, 245 

justicies, 253 

mort d’ancestor, 237—238, 243-2 
255, 260 - 

of nuisance, 249 

nuper obiit, 256 

original, 251, 255 

pone, 251 

possessory in boroughs, 244, 260 

quare ejecit, 312 

de rationabili parte, 253, 261, 277 

of replevin, 118, 137 

of right, 238-239, 244, 251-266, 275 





in foreign attachment, 129 

gage held for, 143, 145-147, 192 
debtor’s land held for, 193-194 
imprisonment for false suit, 87 
rent arrear for, 299-311 

seisin for, 235, 247, 270-277 
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for 1887. SELECT PLEAS OF THE CROWN. Vol. L, A.D. 1200-1225. Edited, from the 
lis preserved in H.M. Public Record Office, by F. W. MAITLAND, Downing Professor of the Laws 
England, Cambridge. With Facsimile. Crown 4to. Price to non-members, 28s. 


A selection from the earliest records of English criminal justice. These criminal cases throw much 
ht on the manners and customs of the people ; they illustrate the working of the ordeals of fire and 
iter, and show how a substitute was gradually found in trial by jury. They are mostly cases of felony, 
it care has been taken to collect whatever throws light on the procedure of the Local Courts, the 
stem of frankpledge, the organisation of counties and boroughs for judicial purposes, &c., &c. 


I., for 1888. SELECT PLEAS IN MANORIAL AND OTHER SEIGNORIAL COURTS. Vol. I., 
enry III. and Edward I. Edited, from the earliest Rolls extant, by Professor F. W. MAITLAND. 
rown 4to. Price to non-members, 28s. 


- A selection from the oldest manorial records. These embrace the whole legal life and much of 
ie social life of a medizeval village ; including land held on villain tenure, services, rights of common, 
ersonal actions for debt and trespass, leet and criminal jurisdiction, misdemeanours, the system of local 
olice and frankpledge, trading communities, and the law merchant as administered at a great fair. 
"he selections are from the rolls of the manors of the Abbey of Bec in 13 counties, of the honour of 
e Abbot of Ramsay in seven counties, his fair of S. Ives, and his manors in Huntingdon, and of other 
nanors in Berks and Wilts. 


II., for 1889. SELECT CIVIL PLEAS. Vol. IL, A.D. 1200-1203. Edited, from the Plea Rolls 
preserved in H.M. Public Record Office, by W. PALEY BAILDON, F.S.A., of Lincoln's Inn, Barrister- 
at-Law. Crown 4to. Price to non-members, 28s, 


~ A selection from the earliest records of civil litigation. These consist largely of actions relating to 
Fland, either directly, as in the various assizes, writs of right and of entry, actions for dower, &c. ; or 
indirectly, as for feudal services, tolls, franchises, rivers, &c. Others do not concern land. The extracts 
illustrate the gradual evolution of the different forms of action, both real and personal. 


IV., for 1890. THE COURT BARON: PRECEDENTS OF PLEADING IN MANORIAL AND OTHER 
LOCAL COURTS. Edited, from MSS. of the 14th and 15th Centuries, by Professor F. W. MAITLAND 
and W. PALEY BAILDON. Crown 4to. Price to non-members, 28s. 


This volume contains four treatises on the business of Manorial and other Local Courts, with 
precedents ; and throws light on the procedure and pleading. To these are added some very 
interesting extracts from the rolls of the Court of the Bishop of Ely at Littleport in the Fens 
(principally during the reign of Edward II.). 


LV. for 1891. THE LEET JURISDICTION IN THE CITY OF NORWICH. Edited, from the 
Leet Rolls of the 13th and 14th Centuries in the possession of the Corporation, by the Rev. W. 
HUDSON, M.A. With Map and Facsimile. Crown 4to. Price to non-members, 28s. 


This volume deals with medizeval municipal life; the municipal development of a chartered borough 
with leet jurisdiction, the early working of the frankpledge system ; and generally with the judicial, com- 
mercial, and social arrangements of one of the largest cities of the kingdom at the close of the 15th 
century. 
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Vol. VI, for 1892. SELECT PLEAS or THE COURT or ADMIRALTY, Vol. L, A.D. 1« 
A.D. 1527-1545. Edited by REGINALD G. MARSDEN, of the Inner Temple, Barrister-at-] 
Facsimile of the ancient Seal of the Court of Admiralty. Crown 4to. Price to non-me ib 


The business of the High Court of Admiralty was very considerable during the reig 
VIII., of Elizabeth, and of the Stuarts, and played an important part in the development of 
law. There is in the Records much curious information upon trade, navigation, and ship; 
claims of the King of England to a lordship over the surrounding seas. " 
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Vol. VIL, for 1893. THE MIRROR or JUSTICES. Edited, from the unique MS. at Cor 
College, Cambridge, with a new translation, by W. J. WHITTAKER, M.A. of Trinity Cc 
bridge, and Professor F. W. MAITLAND. Crown 4to. Price to non-members, 28s. 


The old editions of this curious work of the 1 3th century are corrupt, and in ma ly 
intelligible. | 


IMM-———————— É—— 


Vol. VIIL, for 1894. SELECT PASSAGES rRoM BRACTON AND AZO. Edited by 
F. W. MAITLAND. Crown 4to. Price to non-members, 28s, | 


This volume contains those portions of Bracton’s work in which he follows Azo 1 


parallel columns with Azo's text. The use made by Bracton of the works of Bernard of Pavi 
canonist Tancred is also illustrated 


— — —————n 


Vol. IX.,for 1895. SELECT CASES FROM THE CORONERS’ ROLLS, A.D. 1265-1413. Ed 


P 


the Rolls preserved in H.M. Public Record Office, by CHARLES Gross, Ph.D., Assistant Pr 
History, Harvard University. Crown 4to. Price to non-members, 285. " 


The functions of the coroner were more important in this period than in modern tin 
volume supplies interesting information on the history of the office of coroner, on the early 
ment of the jury, on the jurisdiction of the Hundred and County Courts, on the collective respoi 
of neighbouring townships, on proof of Englishry, and on the first beginnings of elective represe 


n  — A— a——— — — 
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Vol. X., for 1896. SELECT CASES iN CHAN CERY, A.D. 1364-1471. Edited, from the Rolls pi 
in H.M. Public Record Office, by W. PALEY BAILDON, F.S.A. Crown 4to. Price tonon-membe 
These valuable records, of which few have hitherto been 
of the Chancery with the Council, and the gradual separation of the two; on the early juris 
the Chancery, its forms and procedure, and on the development of the principles of Equity. 
1 -—-— ol eee o 
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XL, for 1897. SELECT PLEAS or THE COURT or ADMIRALTY. Vol. IL, A.D. T 


1602. Edited by REGINALD G. MARSDEN, of the Inner Temple, Barrister-at-Law. Crown t 
Price to non-members, 28s. 


This volume is in continuation of Vol. VI., and covers the reigns of Edward VI., Mary, and Elizabetl 
the period of the greatest importance of the Admiralty Court, and of its most distinguished judges, D 
David Lewes and Sir Julius Cæsar. It illustrates the foreign policy of Elizabeth, the Armada, a 
other matters and documents of general historical interest, The introduction treats of the Court TO 
the 14th to the 18th century, with references to some State Papers not hitherto printed or calendared. 
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Vol. XII., for 1898. SELECT CASES ae THE COURT OF REQUESTS, A.D. 1497-1569. Edited 
from the Rolls preserved in H.M. Public Record Office, by I. S. LEADAM, of Lincoln’s Inn, Barriste 
at-Law. Crown 4to. Price to non-members, 28s, 


The origin and history of this Court have not hitherto been fully investigated. Established b: 
Henry VII. under the Lord Privy Seal, as a Court of Poor Men's Causes, and developed by Cardin: 
Wolsey, its valuable records illustrate forcibly the struggle between the Council and the Common Lav 
Courts ; the development of equity procedure and principle outside the Chancery ; the social effect o 
the dissolution of the monasteries and the raising of rents ; thetenure of land ; the rights of copyholders 
the power of guilds ; and many other matters of legal and social interest. The introduction covers tl 
whole history of the Court to its gradual extinction under the Commonwealth and Restoration. 
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III., for 1899. SELECT PLEAS or THE FORESTS, edited from the Forest Eyre Rolls and 
er MSS. in H.M. Record Office and British Museum, by G. J. TURNER, M.A., of Lincoln's 
1, Barrister-at-Law. Crown 4to. Price to non-meinbers, 285. 
The Forest Plea Rolls are very interesting and little known. They begin as early as the reign of 
ng John, and consist of perambulations, claims, presentments and other proceedings (such as trials 
poaching and trespass in the Forests) before the Justices in Eyre of the Forests. The present 
lume deals with the administration of the Forests in the 15th century, their judges, officers, courts, 
cedure, &c. ; the beasts of the forest, chase, and warren ; the hounds and instruments of hunting ; 
: grievances of the inhabitants, benefit of clergy, and other important matters. 


































[V., for 1900. BEVERLEY TOWN DOCUMENTS, edited by ARTHUR F. LEACH, Barrister-at- 
w, Assistant Charity Commissioner. Crown 4to. Price to non-members, 28s. 

These records illustrate the development of Municipal Government in the 14th and 15th centuries ; 
: communal ownership of land ; the relations between the town and the trade guilds; and other 


eresting matters. 





THE JEWISH EXCHEQUER, A.D. 1218- 


V., for 1901. SELECT PLEAS, STARRS, &C., OF 
. RIGG, of Lincoln’s Inn, Barrister-at- 


86. Edited, from the Rolls in H.M. Record Office, by J. M 
w. Crown 4to. Price to non-members, 285. . 
The Justiciarii Judæorum, who had the status of Barons of the Exchequer, exercised jurisdiction in 
| affairs between Jews or the Jewish community on the one hand and the Crown or Christians on 
e other ; namely, in accounts.of the revenue, in some criminal matters, in pleas upon contracts and 
rts between Jews and Christians, and in causes or questions touching their land or goods, or their 
llages, fines, and forfeitures. This involved a complete registry of deeds or f starrs’ The Rolls 
institute a striking history of the English Jewry for 70 years before their expulsion under Edward I. 





Edited, from 


VI., for 1902. SELECT PLEAS OF THE COURT or STAR CHAMBER. Vol. I. 
Crown 4to. 


e Records in H.M. Record Office, by I. S. LEADAM, of Lincoln's Inn, Barrister-at-Law. 


rice to non-members, 285. 
This volume contains a selection from the earliest records of 
itherto debated origin of that tribunal and its relation to the King's Council are fully discussed in 
ie Introduction. In addition to matters of great importance to students of constitutional history, 
here is also a large mass o ials i conomic condition of England 
uring the reign of Henry VIL, the prev d of the monasteries, 


nd the like. 


XVII., for 1903. YEAR BOOKS SERIES. Vol. I. YEAR Books of 1 and 2 EDWARD II. 
ed, from sundry MSS., by Professor F. W. MAITLAND. Crown 4to. Price to 


the famous Star Chamber. The 
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"(a.p. 1307-9). Edit 
“non-members, 295. 

An attempt is made to establish by the help of n 
early law reports, hitherto known only from a very faulty cop 
accompanied by a translation and head-notes. Whenever possible, 
| sompared with the corresponding record on the Rolls of the Court of 
“contains a considerable number of reports never yet published. 

‘discusses the origin of law reports, and supplies an analysis of the Anglo-Fren 
"he earliest reports were written. This volume is the first of a Year Books Ser 


hopes to continue in alternate years. 


ine manuscripts an intelligible text of these very 
y of one faulty manuscript. The text is 
the report of a case has been 
Common Pleas. This volume 
In the Introduction the Editor 
ch language in which 
ies which the Society 





i) XVIII., for 1904. BOROUGH Customs. Vol. I. Edited from sundry MSS. by Miss MARY 
“BATESON, Fellow of Newnham College, Cambridge. Crown 4to. Price to non-members, 285. 
T This work takes the form of a Digest, arranged according to subject matter, of materials collected 
From a large number of Boroughs in England, Ireland, and Scotland. It provides an inductive and 
comparative analysis of the local customary law of the boroughs and ports of Great Britain and Ireland, 
extending over the whole of the Middle Ages. No systematic attempt of this sort has hitherto been 
nade in England. A large part of the work is derived from hitherto unpublished sources, and of the 
residue a great deal has been obtained from books that are not gencrally accessible or treat only of the 
Zaffairs of some one town. The first volume deals exhaustively with crime, tort and procedure. The 
Üintroduction discusses the growth of customary law in the boroughs, and contains a bibliography of 


I custumals already published. 
AA 





944 











The Volumes in course of preparation are 


Vol. XIX., for 1904 or 1905. YEAR BOOKS SERIES. Vol. II. YEAR BOOKS of 2 and 
(A.D. 1309-10) Edited from sundry MSS. by Professor F. W. MAITLAND. Crov 
non-members, 28s. 

This continues the work of Vol. I. The mass of unpublished material discov 
increase, and gives to these volumes an interest even beyond what was contemp 
inception. | 


Vol. XX., for 1905. YEAR BOOKS of EDWARD II. Vol. III. Edited by Professor MAITI 
Vol. XXI, for 1906. BOROUGH CusTOMS. Vol. II. By Miss MARY BATESON. 


Vol  . STAR CHAMBER. Vol. II. By I. S. LEADAM. This Volume will deal 
of Henry VIII. 
The following are among the Works contemplated for future vol 


Val. e YEAR BOOKS of EDWARD II. By Professor MAITLAND, Vols. IV, &c. 
Vol  . GLANVILL. By I. S. LEADAM. 


Vol . SELECT CHARTERS OF TRADING COMPANIES. 


: The Council will be grateful for any information upon the contents and eu: 
MSS. which may be of sufficient interest to be dealt with by the Society. 


All communications may be addressed to the Honorary Secretary, 
Mr. B. FOSSETT LOCK, 11 New Square, Lineoln's Inn, London, W.C. 
Subseriptions should be paid, and Applieations for Forms of Membership or 
eer and communications as to the issue of the publications should be made to t 
reasurer, 
Mr. FRANCIS K. MUNTON, Montpelier House, Twickenham, 
or, in the United States of America, to the Local Honorary Secretary and Trea 
Mr. RICHARD W. HALE, 10 Tremont Street, Boston, Massachusetts. 
November 1904. 





Selden Gociety. 





FOUNDED 1887. 


RULES. 
1. The Society shall be called the Selden Society. 


2. The object of the Society shall be to encourage the study and advance 
the knowledge of the history of English Law, especially by the publication 
of original documents and the reprinting or editing of works of sufficient 
rarity or importance. 


3. Membership of the Society shall be constituted by payment of the 
annual subseription, or, in the case of life members, of thé composition. Form 
of application is given at the foot. 


4. The annual subscription shall be £1. 1s., payable in advance on or 
before the Ist of January in every year. A composition of £21 shall con- 
stitute life membership from the date of the composition, and, in the case of 
Libraries Societies and corporate bodies, membership for 80 years. 


5. The management of the affairs and funds of the Society shall be vested 
in & President, two Vice-Presidents, and & Council consisting of fifteen 
members, in addition to the ex officio members. The President, the two 
Vice-Presidents, the Literary Director, the Secretary, and the Hon. Treasurer 
shall be ex officio members. Three shall form a quorum. 


6. The President, Vice-Presidents, and Members of the Council shall be 
elected for three years. At every Annual General Meeting such one of the 
President and Vice-Presidents as has, and such five members of the Council 
as have served longest without re-election, shall retire. 


7. The five vacancies in the Council shall be filled up at the Annual 
General Meeting in the following manner: (a) Any two Members of 
the Society may nominate for election any other member by a writing 
signed by them and the nominated member, and sent to the Hon. 
Secretary on or before the 14th of February. (b) Not less than fourteen 
days before the Annual General Meeting the Council shall nominate - 
for eleotion five members of the Society. (c) No person shall be eligible 
for election on the Council unless nominated under this Rule. (d) Any 
candidate may withdraw. (e) The names of the persons nominated shall 
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be printed in the notice convening the Annual General Meeting. (f) I 
persons nominated, and whose nomination shall not have been withd: 
are not more than five, they shall at the Annual General Meetin 
declared to have been elected. (g) If the persons nominated, and 3 
nomination shall not have been withdrawn, shall be more than five 
election shall take place by ballot as follows: every member of the So 
present at the Meeting shall be entitled to vote by writing the names of 
more than five of the candidates on a piece of paper and delivering it to 
Hon. Secretary or his Deputy, at such meeting, and the five candidates ^ 
shall have a majority of votes shall be declared elected. In ease of eque 
the Chairman of the Meeting shall have a second or casting vote. 
vacancy in the office of President or Vice-President shall be filled in : 
same manner (mutatis mutandis). 


8. The Council may fill casual vacancies in the Council or in the offie 
of President and Vice-President. Persons so appointed shall hold office s 
long as those in whose place they shall be appointed would have hel 
office: The Council shall also have power to appoint Honorary Member 
-of the Society. 


9. The Council shall meet at least twice a year, and not less than seven 
days’ notice of any meeting shall be sent by post to every member of the 
Council. 


10. There shall be a Literary Director to be appointed and removable by 
the Council. The Council may make any arrangement for remunerating the 
Literary Director which they may think reasonable. 


11. It shall be the duty of the Literary Director (but always subjell to 
the control of the Council) to supervise the editing of the publications of the 
Society, to suggest suitable editors, and generally to advise the Council with — 
respect to carrying the objects of the Society into etfect. e 


12. Each member shall be entitled to one copy of every work published 
‘by the Society as for any year of his membership. No person other than an 
Honorary.Member shall receive any such work until his subscription for the 
year as for which the same shall be published shall have been paid. Provided 
Ahat Publie Libraries and other Institutions approved by the Council may, 
on agreeing to become regular subscribers, be supplied with the past 
publications at such reduced subscription as the Council may from time to 
time determine. 


13. The Council shall appoint an Hon. Secretary and also an Hon. 
Treasurer and such other Officers as they from time to time think fit, and 
shall from time to time define their respective duties. 


14, The-funds of the Society, including the vouchers or securities for any 
investments, shall be kept at a Bank, to be selected by the Council, to an 
account -in the name of the Society. Such funds or investments shall only 
be dealt with by a cheque or other authority signed by the Treasurer and 
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countersigned by one of the Vice-Presidents or such other person as the 
Council may from time to time appoint. 


15. The accounts of the receipts and expenditure of the Society up to the 
91st of December in each year shall be audited once a year by two Auditors, 
to be appointed by the Society, and the report of the Auditors, with an 
abstract of the accounts, shall be circulated together with the notice convening 
the Annual Meeting. 


16. An Annual General Meeting of the Society shall be held in March 
1896, and thereafter in the month of March in each year. The Council may 
upon their own resolution and shall on the request in writing of not less 
than ten members call a Special General Meeting. Seven days’ notice at 
least, specifying the object of the meeting and the time and place at which 
it is to be held, shall be posted to every member resident in the United 
Kingdom at his last known address. No member shall vote at any General 
Meeting whose subscription is in arrear. 


17. The Hon. Secretary shall keep a Minute Book wherein shall be 
entered a record of the transactions, as well at Meetings of the Council as at 
General Meetings of the Society. 


18. These rules may upon proper notice be repealed, added to, or modified 
from time to time at any meeting of the Society. But such repeal, addition, 
or modification, if not unanimously agreed to, shall require the vote of not 
less than two-thirds of the members present and voting at such meeting. 


July 1901. 


FORM OF APPLICATION FOR MEMBERSHIP. 


To Mr. Francis K. Munron, Montpelier House, Twickenham, 
Honorary Treasurer of the Selden Society. 


I desire to become a member of the Society, and herewith send my 
cheque for One Guinea, the annual subscription [or £21 the life contribu- 
tion] dating from the commencement of the present year. [I also desire 
to subscribe for the preceding years , and I add 
one guinea for each to my cheque.] 


[NorE.— Cheques, crossed * Rosarts & Co., a/c of the Selden Society,” 
should be made payable to the Honorary Treasurer, from whom forms of 
bankers’ orders for payment of subscriptions direct to the Society’s banking 
account can be obtained.] 
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Delden Socicty. 


LIST OF MEMBERS. 
1903. 


(* denotes Life Members; t Members of the Council.) 


UNITED KINGDOM. 


ALSOP, J. W. 16 Bidston Road, Birkenhead. 
ALVERSTONE, The Right Hon. Lord Hornton Lodge, Pitt St., Kensington, W. 
ANSON, Sir W. R., Bart. All Souls College, Oxford. 
ASHBURNER, Walter 1 New Square, Lincoln's Inn, W.C. 
TATKINSON, J. T. Selby, Yorks. 
TATTLEE, Henry 10 Billiter Square, E.C. 
Bainpox, W. Paley 5 Stone Buildings, Lincoln's Inn, W.C. 
Barry, Frederick Wm. 2 The Cloisters, Temple, E.C. 
BELL & BRADFUTE 12 Bank Street, Edinburgh. 
BIRKETT, P. 4 Lincoln's Inn Fields, W.C. 
BLAKESLEY, G. H. 18 Old Square, Lincoln’s Inn, W.C. 
Bonn, Henry Trinity Hall, Cambridge. 
Browne, G. F. Hillside, Shortlands, Kent. 
{Bruce, The Hon. Mr. Justice Royal Courts of Justice, W.C. 
BRUNEL, I. 1 Orme Square, W. 
BuckLEy, The Hon. Mr. Justice Royal Courts of Justice, W.C. 
TByRNE, The Hon. Mr. Justice 38 Lancaster Gate, W. 
CAMPBELL, R. 5 New Court, Lincoln's Inn, W.C. 
CARPENTER, R. H. Bank Chambers, Corn Strect, Bristol. 
+CaRTER, A. T. Christ Church, Oxford. 
CHADWICK, S. J. Lyndhurst, Dewsbury. 
TCHANNELL, The Hon. Mr. Justice Royal Courts of Justice, W.C. 
CHARLES, Sir Arthur Woodlands, Sevenoaks, Kent. 
CLARK, J. W. , Board of Agriculture, St. James'sSq., S.W. 
Coney, A., K.C. 26 Great Cumberland Place, W. 
CorLENs, W. J. 2 Gresham Buildings, Guildhall, E.C. 
CoLLiNsS, The Right Hon. Sir R. H., M.R. 3 Bramham Gardens, S.W. 
*ConnauGut, H.R.H. The Duke of Clarence House, St. James’s, S.W. 
Cook, C. A. Sullingstead, Hascombe, Godalming. 
CooLipaE, Rev. W. A. B. Magdalen College, Oxford. 
Covcu, The Right Hon. Sir R. 25 Linden Gardens, W. 
Cozens-Harpy, The Rt. Hon. L. Justice Royal Courts of Justice, W.C. 
Cracrort, R. W. 12 King's Bench Walk, Temple, E.C. 
Cross, W. C. H. Bank Chambers, Bristol. 


Currey, C. H. 14 Great George Street, Westminster, S.W. 


DaANCKWERTS, W. O., K.C. 
DanriNG, The Hon. Mr. Justice 
Davey, The Right Hon. Lord 
DEEs, R. R. 

*DeERBY, The Right Hon. the Earl of 
Dicey, A. V., K.C. 
DoNNITHORNE, Nicholas 


TELPHiNsTONE, Sir Howard W., Bart. 


Evans, A. J. 
Evans, Sir John, Bart. 


FARWELL, The Hon. Mr. Justice 
Frnuay, Sir R. B., A.G., M.P. 
Fisser, H. A. L. 
Fisk, Ernest 

. Fon», J. Rawlinson 
Fox, G. W. 
FRESHFIELD, Edwin, LL.D. 
Fry, The Right Hon. Sir E. 


GarPriN, H. F. 

*GIFFARD, Sir Henry A., K.C. 
GRANTHAM, The Hon. Mr. Justice 
Gray, W. H. 

Gray-Hit1, J. E. 
GnEGoRY, P. 8. 
GRUCHY, W. L. de 


HADFIELD, G. 
Harr, Hubert 
HALuipay, J. 
Harris, D. L. 
Harris, W. J. 
HasrEnunmsr, G. L. 
tHearey, C. E. H. Chadwyck, K.C. 
Horraws, Sir John 
HovanroN, Boydell 
Hupson, Rev. W. 
Humreys, W. J. 
Hunter, John 


TIxpERWICK, F. A., K.C. 
IncLE, W. Brownston 


JACOBS, Herbert 
JeLr, The Hon. Mr. Justice 


» 
- 


JEUNE, The Right Hon. Sir Francis H. 


+Joycr, The Hon. Mr. Justice 


KxxkEwiCH, The Hon. Mr. Justice 
Kennepy, The Hon. Mr. Justice 
Kina, H. C. 
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7 New Court, Carey Street, W.C. 
18 Prince's Gardens, S.W. 

86 Brook Street, W. 

Highfield, Wallsend, Northumberl 
Derby House, St. James's Square 
The Orchard, Banbury Road, Oxford. 
Fareham, Hants. 


2 Stone Buildings, Lincoln's Inn, W.C. 
23 Downs Road, Clapton, N.E. 
Nash Mills, Hemel Hempstead, Herts. — 


15 Southwell Gardens, S.W. 

4 Temple Gardens, Temple, E.C. 
New College, Oxford. 

26 Museum Street, Ipswich. 

61 Albion Street, Leeds. 

14 Rochester Ter., Camden Town, N.W. 
New Bank Buildings, 31 Old Jewry, E.C. 
Fairland House, Fairland, near Bristol. 


4 George Street, Oxford. 
Braye du Valle, Guernsey. 
Royal Courts of Justice, W.C. 
Ormond House, 68 Qn. Victoria Street, E.C. 
10 Water Street, Liverpool. 

1 New Square, Lincoln’s Inn, W.C. 

12 Highbury Mansions, N. 


20 St. Ann’s Square, Manchester. 
Public Record Office, Chancery Lane, W.C. 
5 Holland Park, W. 

Downing College, Cambridge. 
Sittingbourne, Kent. 

Bank Street, Lincoln. 

7 New Square, Lincoln’s Inn, W.C. 
80 Mincing Lane, E.C. 

1 Temple Gardens, E.C. 

15 Hartfield Square, Eastbourne. 
Hereford. 

Louisa Terrace, Exmouth, Devon. 


1 Mitre Court Buildings, Temple, E.C. 
4 Orchard Road, Blackheath, S.E. 


1 Harcourt Buildings, Temple, E.C. 
Oak House, Putney. 

79 Harley Street, W. 

Royal Courts of Justice, W.C. 


Royal Courts of Justice, W.C. 
94 Westbourne Terrace, W. 
17 Serjeants' Inn, Fleet Street, E.C. 


*LakE, D. G. 
Latuam, W., K.C. 
LAWRENCE, P. O., K.C. 
Lewis, Frank B. 
Lıxprey, The Right Hon. Lord 
Linpsay, W. A., K.C. 
LISTER, J. 
TLock, B. Fossett 
LUSHINGTON, Vernon, K.C. 
TLvrE, Sir H. C. Maxwell 


TMacNaaHTEN, The Right Hon. Lord 
TMarrzaxp, F. W. 

MARSDEN, R. G. 

MARTIN, C. Trice 

MATTHEWS, J. B. 

Mears, T. L., LL.D. 
TMoonz, A. Stuart 

MouttTon, J. Fletcher, K.C., M.P. 
+Munron, Francis K. 


NasH, E. 

NzrizsoN, G., LL.D. 

NiCHOLS, G. J. 

Norton, H. T. 
*Norton, R. F., K.C. 


O’Connor, His Honour Judge 


ParwEB, F. Danby 

PARKER, Kenyon C. S. 

Parker, R. J. 
+PENNINGTON, Re 

Prke, L. Owen 

Poran, Sir H. B., K.C. 

Porrock, Sir F., Bart. 

Poore, Major R. 

PRizsr, F. J. 

Privy Purse, The Keeper of H.M.’s 

PRoTHERO, G. W. 


RADFORD, G. H. 

Raırkes, His Honour Judge 
TRENSHAW, W. C., K.C. 

RipnEy, The Hon. Mr. Justice 

Rıca, J. M. 

Romer, The Right Hon. Lord Justice 

RUSSELL, C. A., K.C. 


SavILL, Harry 
ScaAnRGILL-Binp, S. R. 
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, 10 New Square, Lincoln's Inn, W.C. 


11 New Square, Lincoln’s Inn, W.C. 

4 New Court, Carey Street, W.C. 

11 Old Jewry Chambers, E.C. - 

19 Craven Hill Gardens, W. 

College of Arms,Queen Victoria Street, E.C. 
Shelden Hall, near Halifax. 

11 New Square, Lincoln's Inn, W.C. 

36 Kensington Square, W. 

Public Record Office, Chancery Lane, W.C. 


198 Queen's Gate, S.W. 

Downing College, Cambridge. 

18 Leinster Gardens, W. 

85 Hamilton Terrace, N.W. 

2 Paper Buildings, Temple, E.C. 

9 King's Bench Walk, Temple, E.C. 
6 King's Bench Walk, Temple, E.C. 
11 King's Bench Walk, Temple, E.C. 
Montpelier House, Twickenham. 


15 Sussex Gardens, Hyde Park, W. 
Pitlochie, Patrickhill, Glasgow. 
Longfield, Bideford, North Devon. 
103 Lancaster Gate, W. 

11 Old Square, Lincoln’s Inn, W.C. 


26 Archibold Terrace, Neweastle-on- Tyne. 


88 Hall Quay, Great Yarmouth. 

13 Old Square, Lincoln’s Inn, W.C. 
9 Stone Buildings, Lincoln’s Inn, W.C. 
64 Lincoln's Inn Fields, W.C. 

44 Marlborough Gate, W. 

5 Paper Buildings, Temple, E.C. 

13 Old Square, Lincoln's Inn, W.C. 
Old Lodge, Salisbury. 

85 South John Street, Liverpool. 
Buckingham Palace, S.W. 

24 Bedford Square, W.C. 


27 Chancery Lane, W.C. 

The Leat House, Malton, Yorks. 
Sandrocks, Haywards Heath, Sussex. 
48 Lennox Gardens, S.W. 

9 New Square, Lincoln's Inn, W.C. 
27 Harrington Gardens, S.W. 

2 Harcourt Buildings, Temple, E.C. 


12 Fenchurch Avenue, E.C. 
Public Record Office,Chancery Lane, W.C. 


359 


SEEBOHM, F. 

SHADWELL, C. L. 

Suarp, J. E. E. S. 

SurrH, Vernon R., K.C. 

STEPHENS, H. C. 

STIRLING, The Right Hon. Lord Justice 
STIRLING, Hugh 

SwEET, Charles 


THIRLBY, Edwin Harris 
THORNTON, C. 
THRELFALL, Henry 8. 
TURNER, G. J. 

Turton, R. B. 


"WALKER, J. Douglas, K.C. 

Watt, C. Y. 

WALLIS, J. P. 

Watters, W. Melmoth 
WARMINGTON, C. M., K.C. 
WARRINGTON, T. R., K.C. 
WATNEY, Sir J. 

WaTsoN, E. J. 

*WELBY, Edward M. E. 
WESTLAKE, J., K.C. 
WurrE, J. Bell 
WHITTUCK, E. A. 

» WIGHTMAN, A. 

TWirnLiAMs, T. Cyprian 
WILLAMS, T. W. 


WiLL1AMS, The Right Hon. Lord Justice Royal Courts of Justice, W.C. 


. Vaughan 
TWiLLs, The Hon. Mr. Justice 
WILSON, J. C. 
Woops, Grosvenor, K.C. 
Woops, J. C. 


SOCIETIES, 


BIRMINGHAM: . 
CENTRAL FREE LIBRARY 
BrrMincHam LAw Society 


CAMBRIDGE: 
‘NEWNHAM COLLEGE 
TRINITY COLLEGE 
TRINITY HALL 


CROYDON: 
PUBLIC LIBRARIES 


DUBLIN: 
KRiNo's Inn LIBRARY 


. 6 New Court, Carey Street, W.C. 


The Hermitage, Hitchin. 
elo Messrs. James Parker, Oxford. 
Public Record Office, Chancery Lane, W.C. 
8 Stone Buildings, Lincoln's Inn, W. ce 
7 Buckingham Gate, S.W. 
Royal Courts of Justice, W.C. 
11 Birchin Lane, E.C. 
10 Old Square, Lincoln's Inn, W.C. 






9 Mitre Court, Temple, E.C. 

2 Leeds Road, Nelson, Lancashire. 
1 London Street, Southport. 

14 Old Square, Lincoln's Inn, W.C. 
Killdale Hall, Grosmont, Yorks. 


20 Queen's Gate Gardens, S.W. 
Grange House, Darlington. 

1 Harcourt Buildings, Temple, E.C. 
Ewell, Surrey. 

7 New Square, Lincoln’s Inn, W.C. 


Mercers’ Hall, E.C. 

St. John's Arch, Bristol. 

Norton House, Norton, Sheffield. 
River House, Chelsea Embankment, S.W. 
2 Paper Buildings, Temple, E.C. 
77 South Audley Street, W. 
Bank Chambers, George Street, Sheffield. 
7 Stone Buildings, Lincah s Inn, W.C. 
Bank Chambers, Corn Street, Bristol. 


Royal Courts of Justice, W.C. 
Shelwood House, Oxford. 
Mountfield, Bonchurch, I.W. 
* Rheanva," Swansea. 


LIBRARIES, &e. 


Ratcliff Place. 
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GLAsGow: 
FACULTY OF PROCURATORS 62 St. George’s Place. 
MITCHELL LIBRARY 21 Miller Street. 
UNIVERSITY LIBRARY c/o Messrs. Mac-Lehose & Sons, 61 St. 
Vincent Street. 
HULL: 
PUBLIC LIBRARIES 
LEEDS: á 
PUBLIC LIBRARY Municipal Buildings. E 
LIVERPOOL: 
FREE PUBLIC LIBRARY 
INCORPORATED LAW SOCIETY 13 Union Court. 
.. TATE LIBRARY . University of Liverpool. 
LONDON: 
Ban LIBRARY Royal Courts of Justice, W.C. 
GUILDHALL LIBRARY Guildhall, E.C. 
GLADSTONE LIBRARY National Lib. Club, Whitehall Place, S.W. 
Gray’s INN b 
INCORPORATED LAW SOCIETY ` Chancery Lane, W.C. 


INNER TEMPLE 
LINCOLN’S INN 


LONDON LIBRARY 14 St. James’s Square, S.W. 

MIDDLE TEMPLE l 

OXFORD AND CAMBRIDGE CLUB c/o Harrison & Sons, 59 Pall Mall, S.W. 

PuBLic RECORD OFFICE c/o Eyre & Spottiswoode, Gt. New St., E.C. 

REFORM CLUB Pall Mall, S.W. 

Sron COLLEGE Victoria Embankment, E.C. 

SOCIETY oF ANTIQUARIES Burlington House, W. 

UNIVERSITY OF LONDON South Kensington, S.W. | ; 
MANCHESTER : 

FREE REFERENCE LIBRARY King Street. 

MANCHESTER LAw LIBRARY Kennedy Street. 

OWENS COLLEGE c/o J. E. Cornish, 16 St. Ann’s Square. 


NEWCASTLE-ON-TYNE: 
LITERARY AND PHILOSOPHICAL SOCIETY 
OXFORD: 
ALL Souts COLLEGE 
MERTON COLLEGE 
*ST. JonN's COLLEGE 
TRINITY COLLEGE c/o Messrs. Parker & Son, 27 Broad St., 
Oxford. 
READING: 
PUBLIC LIBRARY 


COLONIAL AND FOREIGN. 


DENMARK: 

Roya LIBRARY, Copenhagen c/o Sampson Low & Co., Fetter Lane, E.C. 
DOMINION OF CANADA: 

Provuproot, W. 3 Queen’s Park, Toronto. 


Law Society or UPPER CANADA c/o Stevens & Haynes, 18 Bell Yard, W.C. 

LIBRARY OF PARLIAMENT, OTTAWA’ clo E.G. Allen & Son, 28 Henrietta St., 
W.C. 

THE SUPREME Court, OTTAWA clo Stevens & Haynes, 18 Dell Yard, W.C. 
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FRANCE: 
Barcuay, Sir Thomas 17 Rue Pasquier, Paris. 
TARDIFF, E. T. 28 Rue du Cherche-midi, Paris. 
BIBLIOTHEQUE NATIONALE Paria} Kegan Paul & Co., Dryder 
ip DE LA FACULTÉ DE Droit Paris. / House, 43 Gerrard St., Soho, 
$ DE L'UNIVERSITÉ clo Picard et Fils, 82 Rue Bonaparte, Paris. 
" DE L'UNIVERSITÉ DE Lyon c/o seal Georg, Passage de |’ Hotel Dieu, 
ons. 
GERMANY: 5 
HÜBNER, Professor clo W. Muller, 59 Castle Street East, W. 
BERLIN ROYAL LIBRARY cjo Asher & Co., 18 Bedford Street, W.C. 


NEW SOUTH WALES: 
DEPARTMENT OF ATTORNEY-GENERAL c/o Agent-General, Westminster Cham- 


AND JUSTICE bers, London, S.W. 
NEW ZEALAND: | 
|. WiLLtrAMS, Mr. Justice Supreme Court, Dunedin. 
QUEENSLAND: 
*GRIFFITH, The Right Hon. Sir Samuel Judges’ Chambers, Brisbane. 
QUEENSLAND PUBLIC LIBRARIES Brisbane. 
SOUTH AFRICA: 
*FINNEMORE, Mr. Justice Supreme Court, Pietermaritzburg, Natal. 
SOUTH AUSTRALIA: 
UNIVERSITY OF ADELAIDE clo W. Muller, 59 Castle Street East, W. 
SWITZERLAND: 
UNIVERSITATS-BIBLIOTHEK Basel. 
VICTORIA: 
MELBOURNE PuBLIC LIBRARY clo Messrs. Melville Mullen, Melbourne. 
UNITED STATES OF AMERICA: 
CALIFORNIA : 
CALIFORNIA University Lisy. c/o D. F. Stevens & Brown, 4 Trafalgar 
Square, W.C. 
San Francisco Law Lisrary San Francisco. 
District oF COLUMBIA: 
*FULLER, Hon. M. W. Supreme Judicial Courts, Washington. 
*Gray, Hon. Horace Supreme Judicial Courts, Washington. 
CONNECTICUT : í 
: CONNECTICUT STATE Liprary Hartford. 
YALE UNIVERSITY  : clo E. G. Allen & Son, 28 Henrietta St., 
W.C. 
ILLINOIS : 
Bzrarn, Frank P. 46-47 Borden Block, Chicago. 
ROSENTHAL, Julius c/o Stevens & Haynes, 18 Bell Yard, W.C. 
Tue Law INsTITUTE, Cu1cAGO c/o Stevens & Haynes, 13 Bell Yard, W.C. 
UNIVERSITY LIBRARY clo D. F. Stevens & Brown, 4 Trafalgar 
Square, W.C. 
Iowa: 
Iowa STATE UNIVERSITY Iowa City. 
MARYLAND: 


THE BALTIMORE BAR LIBRARY Baltimore. 
Jouns Hopkins UNIVERSITY Baltimore. 
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MASSACHUSETTS : 

* ABBOT, E. H. 14 Beacon Street, Boston. 
Apams, Walter S. Framingham. 

* AuES, Professor James B. Harvard Law School, Cambridge. 
BEALE, Professor J. H. 18 Chauncy Street, Cambridge. 
BicEeLow, Professor M. M. 944 Tremont Building, Boston. 
BRANDEIS, DUNBAR & NUTTER 220 Devonshire Street, Boston. 
FrisH, Frederick P. 125 Milk Street, Boston. 

Gray, Professor J. C. 60 State Street, Boston. 

Hare, Richard W. 10 Tremont Street, Boston. 

Hitt, A. D. 58 State Street, Room 1088, Boston. 

Houmes, Hon. O. W. Court House, Boston. 

LEVERETT, George V. 53 Devonshire Street, Boston. 

THAYER, Professor James B. 5 Phillips Place, Cambridge. 
(Executors of) 

Boston UNIVERSITY Ashburton Place, Boston. 

Boston ATHENE/UM 103 Beacon Street, Boston. 


Boston PUBLIC LIBRARY \ clo Kegan Paul & Co., Dryden House, 
HARVARD COLLEGE LIBRARY 48 Gerrard Street, Soho, W. 


"HARVARD Law SCHOOL Cambridge. 
SocIaL Law LIBRARY Court House, Boston. 
WORCESTER Law LIBRARY Worcester. 
MINNESOTA! 
Youne, Hon. G. B. 24 Gilfillan Block, St. Paul. 
THE MINNEAPOLIS Bar Assoc. Temple Court, Minneapolis. 
Missouri: 
Sang, M. N. Commercial Building, St. Louis. 
NEW JERSEY: 
PRINCETON UNIVERSITY Princeton. 
NEW YORK: 
ABBOT, Everett V. 55 William Street, New York City. 
ASHLEY, Clarence D. New York University, New York City. 
Bacon, Henry Selden 811 Wilder Building, Rochester. 
BELL, James D. 16 Court Street, Brooklyn. 
BRAINERD, C. 47 Cedar Street, New York City. 
Davies, J. T. 58 William Street, New York City. 
Diven, George M. | Elmira. 
FLETCHER, Henry 214 Lincoln Place, Brooklyn. 
Guuick, John C. 182 Nassau Street, New York City. 
KENNESON, T. D. 11 William Street, New York City. 
Lorwv, Benno 206 Broadway, New York City. 
MILBURN, J. G. (Buffalo) elo B. F. Stevens & Brown, 4 Trafalgar 
Square, W.C. 
Nicuots, G. L. 49 Wall Street, New York City. 
STARBUCK, Henry P. Columbia College, New York City. 
Strone, C. E. 36 Wall Street, New York City. 
BnookLy Law LIBRARY Brooklyn. 


CoruMBIA Univ. ScuooL or Law c/o W. H. Switzer, Columbia University, 
New York City. 
CORNELL Unrversity Lisrary e/o Allen & Son, 28 Henrictta St., W.C. 
New York Pusuic Lisrary- cjo D. F. Stevens & Brown, 4 Trafalgar 
‘Square, W.C. 
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New YorKk—cont. 
New York BAR ASSOCIATION 
New York Law INSTITUTE 
OHIO: 
CINCINNATI Law LIBRARY Assoc. 
LAW SCHOOL, CINCINNATI COLL. 
PENNSYLVANIA: 
*GasT, John M. 
HazELTINE, Harold D., LL.B. 
JONES, James Collins 
SCHAFER, Hon. John D. 
Simpson, Alexander, Jr. 
Bryn MAWR COLLEGE LIBRARY 
Law Assoc. oF PHILADELPHIA 
LIBRARY Co. or PHILADELPHIA 
PENNSYLVANIA UNIVERSITY 


VERMONT: 
HASELTON, Seneca 
May, Elisha 
Mower, Edmund C. 
REDMOND, John W. 
STAFFORD, Hon. Wendell P. 
Tart, Mr. Justice Russell 8. 
WASHINGTON : 
SHEPARD, Charles E. 
WISCONSIN : 
STATE HISTORICAL SOCIETY 
WISCONSIN STATE LIBRARY 


42 West 44th Street, New York City. 
clo Stevens & Haynes, 18 Bell Yard, W.C. 


Cincinnati. 
Cincinnati. 


400 Chestnut Street, Philadelphia. 
Warren, Philadelphia. 

641 N. Eighth Street, Philadelphia. 
Pittsburgh. 

815 Stephen Girard Bdg., Philadelphia. 
c/o Y.J. Pentland,38 West Smithfield, E.C. 
Room 600, City Hall, Philadelphia. 

cjo Allen & Son, 28 Henrietta St., W.C. 
Law Department, Philadelphia. 


Burlington 

St. Johnsbury. 
Burlington. 
Newport. 

St. Johnsbury. 
Willston. 


New York Building, Seattle. 


elo H. Sotheran & Co., 140 Strand, W.C. 
Wisconsin. 


LOCAL SECRETARIES AND CORRESPONDENTS. 


UNITED STATES OF AMERICA: 


RICHARD W. HALE 


LOCAL SECRETARY AND TREASURER: 
10 Tremont Street, Boston, Massachusetts. 


CORRESPONDENTS: 
ILLINOIS: 
JOHN HENRY WIGMORE 710 Masonic Temple, Chicago. 
MINNESOTA: 
HENRY B. WENZELL 601 New York Life Building, St. Paul. 
New YORK: 


GORDON TAYLOR HUGHES 


120 Broadway, New York City. 


LOCAL SECRETARIES AND CORRESPONDENTS: 


DOMINION OF CANADA: 
W. McGREGOR YOUNG 


NEW ZEALAND: 
F. REVANS CHAPMAN 


The Law School, Osgoode Hall, Toronto. 


Dunedin. 


Spottiswoode & Co. Ltd., Printers, New-street Square, London, 
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